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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1209 
[FV-91-276] 

RIN:  0581-AA49 

Mushroom  Promotion,  Research,  and 
Consumer  Information  Order 


agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule  and  referendum 
order. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (Department)  is  proposing  to 
issue  a  Mushroom  Promotion,  Research, 
and  Consumer  Information  Order 
(order).  The  order  is  authorized  by  the 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Act  of  1990.  The 
program  would  be  funded  by 
assessments  collected  &om  producers 
and  importers  who  produce  or  import, 
on  average,  over  500,000  pounds  of 
mushrooms  annually  that  are  marketed 
or  imported  for  fresh  use.  The  program 
would  be  administered  by  a  Musl^om 
Couhcil  consisting  of  at  least  four  but  no 
more  than  nine  producer  and  importer 
members.  The  Department  is  also 
eumouncing  that  a  referendum  will  be 
conducted  among  eligible  producers  and 
importers  to  ascertain  whether  the  order 
will  go  into  effect  The  order  as 
proposed  herein  will  become  effective  if 
the  Secretary  of  Agriculture  determines 
that  it  has  been  approved  by  a  majority 
of  eligible  producers  and  importers 
voting  in  the  referendum,  wUch 
majority,  on  avereige,  annually  produces 
and  imports  more  than  50  percent  of  the 
mushrooms  {umually  produced  and 
imported  by  all  those  voting  in  the 
referendum. 

DATES:  The  representative  period  for 
establishing  voter  eligibility  shall  be  the 
period  from  July  1, 1990,  through  June  30, 
1992.  A  referendum  shall  be  conducted 
from  July  22, 1992,  through  August  12, 
1992. 

ADDRESSES:  Richard  Schultz,  Research 
and  Promotion  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2533-S,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schultz  at  the  above  address  or 
telephone  (202)  720-5976. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  order  is  being  published 
pursuant  to  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (Subtitle  B  of  tiUe  XIX  of  the 


Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  Pub.  L 101-624, 
November  28, 1990,  7  U.S.C.  6101-6112), 
as  amended  hereinafter  referred  to  as 
the  Act. 

The  proposal  contained  herein  has 
been  reviewed  by  the  Department  of 
Agriculture  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
“non-major”  rule. 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to  have 
retroactive  effect.  Section  1930  of  the 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Act  of  1990 
provides  that  nothing  in  the  Act  may  be 
construed  to  preempt  or  supersede  any 
other  progreun  relating  to  mushroom 
promotion,  research,  consumer 
information,  or  industry  information 
organized  or  operated  under  the  laws  of 
the  United  States  or  any  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  1927  of  the  Act,  a  person  subject 
to  an  order  may  ffle  a  petition  with  the 
Secretary  stating  that  the  order,  a 
provision  of  the  order,  or  an  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law;  and 
requesting  a  modification  of  the, order  or 
an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  such  person  resides  or 
does  business  has  jurisdiction  to  review 
the  Secretary’s  ruling  on  the  petition,  if  a 
complaint  if  filed  within  20  days  after 
the  date  of  the  entry  of  a  ruling  by  the 
Secretary. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.]  (RFA),  the  Administrator  of 
the  Agricultural  Mcu'keting  Service 
(AMS)  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

The  most  recent  Department  census  of 
mushroom  growers  in  the  United  States 
indicates  that  there  are  460  growers.  For 
the  purpose  of  this  census,  growers 
growing  both  Agaricus  and  specialty 
mushrooms  were  coimted  once.  This 
census  further  indicates  that  there  are 
236  growers  of  Ageuicus  mushrooms  and 
238  growers  of  specialty  mushrooms. 
There  are  between  100  and  150  growers 
who  would  fall  under  the  definition  of 
"producer”  as  defined  in  the  Act  and  be 
subject  to  the  provisions  of  the  order. 


The  vast  majority  of  these  producers  are 
engaged  in  Agaricus  mushroom 
production.  C)f  these  producers,  a 
minority  would  be  classified  as  small 
businesses.  Small  agricultural  producers 

have  been  defined  by  the  Small  _ 

Business  Administration  (SBA)  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agrioiltural  service  firms,  which  include 
mushroom  handlers  and  importers,  have 
been  defined  as  those  havi^  annual 
receipts  of  less  than  $3,500,000.  There 
are  approximately  100  handlers, 
including  producers  who  are  also 
handlers,  and  not  more  than  3  importers, 
out  of  approximately  30  importers,  who 
would  be  subject  to  the  provisions  of  the 
order,  a  majority  of  whom  would  be 
classified  as  small  entities. 

Department  statistics  indicate  that 
during  the  period  fi^m  July  1, 1990, 
through  Jime  30, 1991,  approximately  756 
million  pounds  of  mushrooms  were 
produced  in  the  United  States.  Of  this 
total  production,  518  million  poimds  or 
69  percent  was  for  the  fresh  market  and 
237  million  pounds  or  31  percent  was  for 
the  processed  market.  During  this 
period,  the  volume  of  sales  for  fresh 
market  Agaricus  mushrooms  totaled  512 
million  pounds,  while  the  volume  of 
sales  for  commercially  grown  specialty 
mushrooms  totaled  6  million  pounds. 
Virtually  all  specialty  mushrooms, 
which  include  Shiitake,  Oyster,  and 
others,  were  sold  in  the  fresh  market. 

Department  statistics  indicate  that 
during  the  period  from  July  1, 1990, 
through  June  30, 1991,  approximatey  3.5 
million  pounds  of  fresh  mushrooms  were 
imported  into  the  United  States.  Major 
exporting  countries,  as  a  percentage  of 
total  fi^sh  mushroom  imports,  were 
Canada  (93.9%),  Thailand  (2.0%),  Japan 
1.9%),  and  Taiwan  (1,0%).  Department 
statistics  for  calendar  year  1991  indicate 
that  total  imports  of  fresh  mushrooms 
were  approximately  4.6  million  pounds. 
Major  exporting  countries,  as  a 
percentage  of  total  fresh  mushroom 
imports,  were  Canada  (94.9%),  Thailand 
(1.5%),  Japan  (1.2%),  and  Spain  (0.9%). 

The  order  provides  for  the  payment  of 
assessments  by  producers  and  importers 
who  produce  or  import,  on  average,  over 
500,000  pounds  of  mushrooms  aimually 
that  are  marketed  or  imported  for  fresh 
use.  For  the  first  year  the  order  is  in 
effect  such  assessment  caimot  exceed 
one-quarter  of  one  cent  per  pound  of 
mushrooms.  It  could  increase  during  the 
second  and  third  year,  and  after  the 
third  year  could  be  up  to  one  cent  per 
pound.  The  order  would  require  an 
estimated  100  first  handlers  of  fresh 
mushrooms,  a  majority  of  whom  would 
be  classified  as  small  firms,  to  collect 
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and  remit  such  assessments.  During  the 
first  year  of  the  order,  should  the  order 
be  approved  in  referendum,  a  maximum 
assessment  rate  of  one-quarter  of  one 
cent  per  pound  of  fiesh  mushrooms 
marketed  or  imported  coxild  result  in  a 
total  assessment  collection  of  $1.1 
million.  Beginning  in  the  fourth  year  of 
the  order,  a  maximum  assessment  rate 
of  one  cent  per  poimd  of  fiesh 
mushrooms  marketed  or  imported  could 
result  in  a  total  assessment  collection  of 
$4.5  million.  Although  the  maximum 
annual  assessment  collection  could 
realize  this  sum  annually,  beginning  in 
the  fourth  year  of  the  order,  the 
economic  impact  of  a  one  cent  or  less 
assessment  per  pound  on  each  producer 
or  importer  subject  to  the  order  would 
not  be  significant  relative  to  the 
potential  benefits  to  be  gained  firom  such 
a  program.  The  order  also  imposes  a 
reporting  and  recordkeeping  burden  on 
producers,  first  handlers,  and  importers. 
This  burden  should  average 
approximately  seven  hours  per  year  and 
its  economic  impact  would  not  be 
significant  relative  to  the  potential 
benefits  to  be  gained  fiom  such  a 
program. 

The  promotion,  research,  consumer 
information,  and  industry  information 
program  funded  by  assessments  is 
expected  to  benefit  producers,  handlers, 
and  importers  by  strengthening  the 
mushroom  industry's  position  in  the 
marketplace;  maintaining  and 
expcmding  existing  markets  and  uses  for 
mushrooms:  and  developing  new 
markets  and  uses  for  mushrooms.  Such 
benefits  are  expected  to  outweigh  the 
costs  of  the  program.  Therefore,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35],  the  information  collection 
requirements  contained  in  this  action 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  number  0561-0093, 
except  for  the  Mushroom  Council 
nominee  background  statement  form 
which  is  assigned  OMB  number  0505- 
0001.  This  action  sets  forth  the 
provisions  of  a  proposed  Nationwide 
program  for  mushroom  promotion, 
research,  consumer  information,  and 
industry  information  to  be  funded  by 
mushroom  producers  and  importers. 
Information  collection  requirements  that 
are  included  in  the  proposed  order 
include: 


(1)  A  requirement  that  each  first 
hanger  and  importer  of  fresh 
mushrooms  must  file  reports  at  specified 
intervals.  The  estimated  number  of  first 
handlers  and  importers  filing  such 
reports  is  103,  each  submitting  a 
maximum  of  12  reports  per  year,  with  an 
estimated  average  reporting  burden  of 
30  minutes  per  report  However,  these 
persons  may  alternatively  prepay 
assessments  annually,  requiring  only  an 
initid  report  of  anticipated  assessments 
and  a  final  annual  report  of  actual 
handling; 

(2)  An  exemption  application  for 
persons  who  produce  or  import  on 
average,  500,000  pounds  or  less  of  fresh 
mushrooms  annually  concerning 
exemptions  from  assessments  and 
recor^eeping  requirements.  The 
estimated  number  of  persons  filing  this 
application  is  340,  each  submitting  one 
application  per  year,  with  an  estimated 
average  reporting  burden  of  15  minutes 
per  application; 

(3)  A  referendum  ballot  to  be 
submitted  in  a  referendum  prior  to 
implementation  of  the  program  and 
periodically  thereafter  to  indicate 
whether  producers  and  importers  favor 
continuance  of  the  order.  The  estimated 
number  of  eligible  voters  completing  this 
ballot  is  153,  each  submitting  one  ballot 
approximately  every  five  years,  with  an 
estimated  average  reporting  burden  of  6 
minutes  per  ballot; 

(4)  A  nominee  background  statement 
form  for  Mushroom  Coimcil 
membership.  The  estimated  number  of 
individuals  completing  this  form  is  18 
diuing  the  first  year  of  the  order  and 
approximately  6  per  year  thereafter. 

Two  eligible  individuals  will  be 
nominated  for  each  open  position  on  the 
Council,  each  of  whom  will  have  an 
estimated  average  reporting  burden  of  6 
minutes  per  form;  and 

(5)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  'The  estimated  number 
of  persons  required  to  comply  with  this 
requirement  is  203,  each  of  whom  will 
have  an  estimated  average 
recordkeeping  burden  of  7  minutes  per 
year. 

Background 

The  Act  authorizes  the  Secretary  of 
Agriculture  (Secretary)  to  establish  a 
national  mushroom  promotion,  research, 
consumer  information,  and  industry 
information  program.  This  program 
would  be  funded  by  an  assessment  on 
producers  and  importers  who  produce  or 
import  on  avercige,  over  500,000  pounds 
of  mushrooms  annually  that  are 
marketed  or  imported  for  fresh  use.  The 
maximum  assessment  rate  could  not  be 
realized  until  the  fourth  year  of  the  order 


and  could  not  exceed  one  cent  per 
pound  of  mushrooms. 

The  Act  provides  for  the 
establishment  of  such  a  national 
program  through  the  issuance  of  an 
order  by  the  Secretary.  The  Act  further 
provides  that  an  order  contain  certain 
specified  terms  and  conditions.  Such 
terms  and  conditions  include  provisions 
concerning  the  establishment  of  and 
composition  of  a  Mushroom  Council 
(Council),  and  the  powers  and  duties  of 
such  a  Coimcil.  Also  included  under 
terms  and  conditions  are  provisions 
concerning  plans  and  budgets,  contracts 
and  agreements,  books  and  records  of 
the  Council,  assessments,  prohibitions, 
books  and  records  of  first  handlers  and 
importers,  and  other  terms  and 
conditions. 

The  Act  provides  that  the  Council 
would  be  composed  of  at  least  four  and 
not  more  than  nine  members.  There 
would  be  four  geographic  regions 
established,  which  would  represent  the 
geographic  distribution  of  mushroom 
production  throughout  the  United  States, 
with  one  member  who  is  a  producer 
nominated  and  appointed  ^m  each 
region  that  produces,  on  average,  at 
least  35,000,000  pounds  of  mushrooms 
annually.  There  would  be  a  fifth  region 
established,  which  would  represent 
importers  throughout  the  United  States, 
with  one  member  who  is  an  importer 
nominated  and  appointed  from  such 
region  importing,  on  average,  at  least 
35,000,000  pounds  of  mushrooms 
aimually.  Subject  to  the  nine-member 
limit  on  the  number  of  Council  members, 
the  Secretary  would  appoint  an 
additional  member  to  the  Council  from  a 
region  for  each  additional  50,000,000 
'  pounds  of  production  or  imports  per 
year,  on  average,  within  the  region. 
Should,  in  the  aggregate,  regions  be 
entitled  to  levels  of  representation  that 
would  exceed  the  nine-member  limit  on 
the  Council  then  those  regions  entitled 
to  representation  in  excess  of  the  basic 
quantity  used  in  establishing 
representation  on  the  Council  would 
have  representation  allocated  among 
them  based  on  production  or 
importation  so  that  the  Council  does  not 
exceed  its  nine-member  limit 
In  response  to  an  invitation  to  submit 
'proposals  in  the  January  30, 1991,  issue 
of  the  Federal  Register  (56  FR  3425),  the 
Department  received  one  proposal  for  a 
mushroom  promotion,  research,  and 
consumer  information  order  from  the 
American  Mushroom  Institute,  a 
national  trade  association,  and  several 
proposed  order  provisions  from  United 
Foods,  Inc.,  a  mushroom  producer.  The 
Department  reviewed  and  considered 
the  proposals,  and  then  issued  a 


24722 


Federal  Register  /  Vol.  57,  No.  112  /  Wednesday,  June  10, 1992  /  Proposed  Rules 


proposed  rule  which  separately 
contained  the  provisions  of  both 
proposals,  insofar  as  they  were 
practicable  and  consistent  with  the  Act, 
in  the  October  4, 1991,  issue  of  the 
Federal  Register  (56  FR  50283).  The 
Department  reviewed  and  considered 
comments  it  had  received  on  the 
proposed  rule.  The  Department  then 
issued  another  proposed  rule  which 
incorporated  the  proposed  order 
provisions  of  both  proposals  into  a 
single  proposed  order,  and  which 
addressed  the  comments  received  in  the 
January  15, 1992,  issue  of  the  Federal 
Register  (57  FR  1666). 

The  Department  received  23 
comments  on  the  second  proposed  rule. 
Comments  were  received  from  the 
American  Mushroom  Institute  and  the 
Mushroom  Council  (AMI);  United  Foods, 
Ina  (United);  the  Office  for  Advocacy  of 
the  U.S.  Small  Business  Administration 
(Office  for  Advocacy);  the  American 
Farm  Bureau  Federation;  the 
Pennsylvania  Farmers'  Association;  the 
National  Customs  Brokers  &  Forwarders 
Association  of  America,  Inc.;  the  Geode 
Shiitake  Producers  Association;  Kitchen 
Pride  Mushroom  Farms;  Blue  Mountain 
Mushroom  Company,  Inc.;  Ostroms 
Farms;  Mt.  Baker  Mushroom  Farms; 
Homestead  Mushrooms,  Inc.;  James  H. 
Paxson  &  Sons,  Inc.;  Hastings 
Mushrooms;  Mr.  T.H.  Bonifocino;  Mr. 
Elmer  Blosser,  Forest  Mushroom  Farms; 
Pictsweet  Mushroom  Farms;  Sim  Rise 
Mushroom  Company;  B  &  C  Fresh  Sales; 
P.  &  V.  D’Amico  Mushrooms;  John  R. 
Stinson  &  Sons,  Inc.;  Sun  Rise 
Mushroom  Co.;  and  Kubla  Khan  Food 
Company. 

Three  commenters  were  in  support  of 
the  order.  Two  of  these  commenters 
requested  further  clarification  or 
modification  of  certain  provisions  of  the 
order.  Five  commenters  requested  either 
clarification,  modification,  or  deletion  of 
certain  provisions  of  the  order.  Several 
of  these  commenters  also  requested  that 
the  Department  reconsider  certain 
provisions  that  were  denied  in  the 
previous  proposed  rule.  Thirteen 
commenters  were  in  opposition  to  the 
order.  Eight  of  these  commenters 
provided  no  information  to  support  their 
points  of  view.  One  commenter  was 
neutral  to  the  order  and  provided  no 
point  of  view.  One  commenter  specified 
its  organizational  policy  towards 
research  and  promotion  programs. 
Comments  were  also  received  after  the 
close  of  the  comment  period.  These 
comments  contained  several  issues 
which  had  already  been  addressed  in 
other  comments  and  which  are 
discussed  herein. 


In  addition  to  publishing  the  proposed 
order  for  public  comment  a  public 
meeting  was  held  at  the  Department  of 
Agriculture  in  Washington,  DC  on 
February  5, 1992.  One  purpose  of  this 
meeting  was  to  provide  an  opportunity 
for  a  full  discussion  on  the  proposed  nile 
to  facilitate  a  better  understanding  of  its 
intent  and  application.  Prior  to 
presenting  their  oral  testimony,  an 
agreement  was  reached,  with  the 
consent  of  the  Department,  between  the 
AMI  and  United,  the  only  persons 
presenting  oral  testimony.  The 
agreement  regarded  the  distribution  of 
AMI'S  and  United’s  written  statements 
to  persons  attending  the  meeting  in  lieu 
of  presenting  oral  testimony.  The  AMI 
and  United  assented  to  accept  questions 
pertaining  to  their  written  statements  by 
February  10, 1992,  and  to  respond  to 
such  questions  by  February  13, 1992.  The 
Department  was  the  sole  submitter  of 
questions  on  the  written  statements.  The 
Department’s  questions  were  submited 
to  both  the  AMI  and  United. 

The  Department  asked  the  AMI  to 
clarify  its  statement  regarding  the  term 
“first  handler’’  in  reference  to  §  §  1209.6 
and  1209.51(a)  of  the  order.  The 
Department  fu^er  asked  for  a 
clarification  and  AMl’s  intended  usage 
of  the  term  “on  average”  in  reference  to 
§S  1209.8, 1209.14, 1209.30, 1209.31,  and 
1209.71  of  the  order.  The  Department 
also  asked  the  AMI  to  explain  the 
manner,  as  mentioned  in  §  1209.51(f)  of 
the  order,  in  which  the  Department 
could  receive  and  hold  assessments  on 
behalf  of  the  Council,  prior  to  the 
formation  of  the  Council.  In  response  to 
United’s  concern  regarding  the  absence 
of  a  definition  for  “firesh  market”,  the 
Department  asked  United  to  propose 
such  a  definition  for  inclusion  in  the 
order.  Also  in  response  to  United’s 
concern  regarding  the  fairness  of  the 
proposed  nominations  procedures  for 
appointment  on  the  Council,  the 
Department  asked  United  to  propose 
alternative  procedures. 

In  regard  to  several  comments,  there 
appears  to  be  a  need  to  clarify  the 
distinction  between  marketing  orders 
and  research  and  promotion  programs. 
The  Fruit  and  Vegetable  Division  of  the 
AMS  oversees  both  programs.  They 
consist  of  finit,  vegetable,  and  specialty 
crop  marketing  orders  (mcu-keting 
orders)  and  national  research  and 
promotion  programs  (R&P  programs)  for 
various  commodities.  All  marketing 
orders  are  authorized  by  the  same  act, 
the  Agricultural  Marketing  Agreement 
Act  of  1937  (AMAA).  On  the  other  hand, 
each  free  standing  R&P  program  is 
authorized  by  its  own  conunodity 
specific  legislation.  The  enabling  acts 


for  the  R&P  programs  state,  generally,  as 
their  policy  objective:  The  development, 
financing,  and  carrying  out  of  effective, 
continuous  and  coordinated  national 
programs  of  research,  development, 
consiuner  information,  advertising  and 
promotion  to  improve  each  commodity’s 
competitive  position  in  the  marketplace. 
These  programs  do  not  directly  regulate 
the  handling  or  marketing  of  the  affected 
commodities  in  terms  of  quality, 
quantity,  or  volume.  The  AMAA, 
however,  generally  authorizes  only 
regional  programs  and  its  policy 
objectives  are  much  broader.  In  brief, 
those  objectives  are  to  maintain  orderly 
marketing  conditions,  avoid 
unreasonable  fluctuations  in  supplies 
and  prices,  and  establish  parity  prices  to 
growers.  Those  objectives  are  met  by 
direct  regulation  ofithe  affected 
commodities  through  volume  controls, 
minimum  quality  regulations,  container 
and  pack  regulations,  and  inspection 
requirements.  The  AMAA  also 
authorizes,  under  the  marketing  orders, 
production  research,  marketing 
research,  and  promotion  and.  for  some 
commodities,  paid  advertising. 

The  AMI  recommended  that  language 
be  added  to  the  order  which  would 
require  an  applicant  seeking  an 
exemption  from  assessments  to  ceritfy 
that  such  an  applicant’s  previous  year’s 
production  or  imports  did  not  exceed 
500,000  pounds.  Tlie  specifics  involved 
in  the  exemption  procedures  are  not 
intended  to  be  part  of  the  order  and  as 
such  have  not  been  incorporated  into 
the  order.  At  a  later  date,  the 
Department  intends  to  publish  rules  and 
relations  to  implement  the  order, 
which  will  include  a  section  on 
exemption  procedures.  Therefore,  the 
recommended  language  will  not  be 
added  to  the  order. 

United  and  the  Office  for  Advocacy 
expressed  concern  regarding  increased 
cost  and  paperwork  burden  on  persons 
seeking  an  exemption  from  the  order. 
The  Department  does  not  anticipate  a 
significant  increase  in  cost  or  paperwork 
burden  on  persons  seeking  an 
exemption  from  the  order.  The 
Department  views  the  use  of  an 
exemption  application  as  a  necessary 
safeguard.  In  the  exemption  process,  the 
information  collected  would  be  held  to  a 
minimum,  and  affected  persons  should 
already  possess  most,  if  not  all,  of  the 
information  requested  through  the 
course  of  their  normal  business 
practices. 

The  AMI  recommended  that  the 
language  in  paragraphs  (f)  (2)  and  (3)  of 
9  1209.31  of  the  order  regard^  voting 
for  nominees  to  the  Council  be  modified. 

The  commenter  suggested  that  the 

/ 


Federal  Register  /  Vol.  57,  No.  112  /  Wednesday,  June  10, 1992  /  Proposed  Rules 


24723 


phrase  *‘a  majority  of  votes  cast  and  a 
majority  of  the  volume  of  production  or 
imports  voted”  be  replaced  by  ”the 
highest  number  of  votes  cast  and  the 
highest  volume  of  production  or  imports 
voted.”  Such  a  modification  in  language 
has  merit.  It  could  simplify  and  expedite 
voting  for  nominees  to  the  Council.  The 
Department  has  accepted  this  language 
and  has  incorporated  it  into  paragraphs 
(f)  (2)  and  (3)  of  S  1209.31. 

United  recommended  several 
provisions  to  be  added  to  $  1209.31  of 
the  order  regarding  nomination 
procedures.  The  commenter  questioned 
whether  certain  procedures  outlining  the 
nomination  process  were  consistent 
with  the  Act.  United  was  concerned  that 
the  nomination  procedures  in  the  order 
would,  as  a  practical  matter,  guarantee 
certain  large  producers  control  over  half 
of  the  nominations  in  their  regions, 
presumably  because  volume  is  used  as  a 
measure  of  selecting  nominees.  The 
commenter  further  objected  to  the 
nomination  procediues  in  $  1209.31  of 
the  order  in  that  instead  of  allowing 
each  producer  or  importer  to  submit 
nominations  directly  to  the  Secretary, 
the  order  provides  for  selection  of 
nominees  through  a  regional  caucus.  The 
Department  considers  the  procedures,  as 
stated  in  the  proposed  rule,  consistent 
with  the  Act.  The  Act  as  reflected  in 
§  1925(b)  allows  the  Secretary 
considerable  discretion  in  the 
nomination  process.  The  caucus  system 
of  selecting  nominees  as  provided  in  the 
order  is  a  practical  and  woiicable  means 
of  conducting  the  nomination  process. 
Individual  producers  and  importers 
would  have  the  opportunity  to  submit 
candidates  for  consideration  for 
selection  through  a  caucus  or  a  mail 
ballot  as  provided  in  S  1209.31(e)  of  the 
order.  Also,  basing  the  caucus  or  ballot 
vote  equally  on  the  highest  number  of 
votes  cast  and  the  highest  volume  of 
production  or  imports  voted,  as 
specified  in  the  preceding  paragraph,  is 
deemed  by  the  Department  to  be  an 
equitable  and  fair  way  of  establishing 
Council  representation.  At  a  later  date, 
the  Department  intends  to  publish  rules 
and  regulations  to  implement  the  order, 
which  will  include  any  additional 
nomination  procedures  or  safeguards 
deemed  necessary.  Therefore,  the 
provisions  will  remain  as  proposed. 

The  same  commenter  questioned 
whether  the  language  found  in  S  1209.33 
of  the  order  conformed  with 
S  1925(b)(1)(B)  of  the  Act.  The 
commenter  asked  whether  the  phrase 
“*  *  *  that  no  more  than  one  member 
may  be  appointed  to  the  Council  from 
nominations  submitted  by  any  one 
producer  or  importer”  would  be 


applicable  to  Council  appointments 
beyond  the  first  year  of  Ae  order.  This 
prohibition  would  be  applicable  beyond 
the  first  year  of  the  order.  The 
Department  determined  that  a 
clarification  would  be  appropriate  and 
has  modified  the  language  used  in 
§  1209.33  of  the  order  by  removing  the 
word  "initial.”  Section  1209.33  of  the 
order  also  contained  a  provision 
prohibiting  producers  or  importers  from 
having  more  than  one  employee 
appointed  to  the  Council  in  any  year 
after  the  initial  Council  is  appointed. 

The  proponent  of  this  prohibition 
indicated  that  its  purpose  is  to  ensure 
that  no  one  entity  has  a  dominant 
position  on  the  Council.  After 
considering  the  comments  regarding 
appointment  of  Council  members,  it  is 
the  Department's  opinion  that  cmy 
prohibition  such  as  the  one  regarding 
employees  should  more  appropriately 
appear  in  the  rules  and  regulations 
implementing  the  order  and  not  in  the 
order  itself.  Therefore,  9  1209.33  of  the 
order  has  been  modified  by  removing 
the  second  sentence. 

The  National  Customs  Brokers  & 
Forwarders  Association  of  America,  Inc. 
requested  a  clarification  of  9  1209.8  of 
the  order  regarding  the  term  “importer.” 
This  commenter  recommended  that  the 
assessment  or,  where  applicable,  the 
obligation  to  submit  an  exemption 
application  should  be  imposed  upon  the 
actual  owner  or  purchaser  of  the 
imported  goods.  This  commenter  further 
proposed  that  additional  language, 
regarding  the  responsibilities  of  a 
Customs  broker,  be  inserted  into 
99  1209.8  and  1209.52(b)  of  the  order. 

The  Department  disagrees  with  the 
commenter  that  the  term  "importer” 
needs  further  clarification  in  the  order. 
The  definition  of  "importer”  in  the  Act 
and  in  the  order  is  used  in  general  terms 
to  mean  any  person  who  imports.  If  any 
further  clarification  is  need^  it  will  be 
accomplished  through  implementing 
regulations.  It  is  intended  that  the  term 
“importer”  should  include  any  person 
who  imports,  as  principal  or  as  an  agent, 
broker,  or  consignee,  mushrooms  fr^m 
outside  of  the  United  States  for 
marketing  in  the  United  States. 

In  response  to  questions  arising  from 
the  public  meeting  concerning  the  order, 
AMI  submitted  comments  regarding  the 
meaning  of  the  term  “on  average.”  Hie 
Department  has  added  a  definition  of 
that  term  to  the  order.  A  calculation  of 
average  production  or  importation  is 
necessary  in  determining  a  region’s 
membership  on  the  Coimcil,  in  terms  of 
volume  of  production  or  imports,  and  in 
determininjg  whether  a  person,  in  terms 
of  volume  of  production  or  imports. 


would  be  subject  to  the  order.  The 
Department  agrees  with  the 
commenter’s  first  recommendation  that 
a  two-year  rolling  average  would  be  an 
appropriate  measure  of  average  annual 
production  or  importation.  The 
Department  disagrees  with  die 
commenter’s  second  recommendation 
that  a  person’s  actual  volume  of 
production  or  imports  during  the  most 
recent  fiscal  year  should  be  used  in 
determining  whether  a  person  would  be 
subject  to  the  order.  This 
recommendation  does  not  permit  for 
averaging  because  it  relies  solely  on  one 
year.  After  having  considered  both 
recommendations,  the  Department  has 
defined  the  term  "on  average”  in 
9  1209.12  of  the  order  to  mean  "a  rolling 
average  of  production  or  imports  during 
the  last  two  fiscal  years,  or  such  other 
period  as  may  be  determined  by  the 
Secretary.”  Specific  procedures  of 
calculating  average  production  or 
importation  for  piu*po8es  of 
administering  various  provisions  of  the 
order  will  be  implemented  by  regulation. 

United  and  the  Office  for  Advocacy 
expressed  concern  that  the  order  had 
not  provided  a  definition  for  the  term 
"fr«sh  market”  United  further  stated 
that  the  exclusion  of  this  term  raises 
constitutional  concerns.  The  same 
commenter  also  argued  that  the  absence 
of  this  term  affects  the  identification  of 
producers,  the  calculation  of  production 
within  regions,  the  allocation  of  Council 
seats,  the  calculation  of  assessments, 
and  the  determination  of  eligible 
referendum  voters.  The  Department 
disagrees  with  this  argument  because 
data  is  available  regarding  the  number 
of  growers,  total  pr^uction,  volume  of 
sales,  price  per  pound,  and  value  of 
sales  for  fresh  market  and  processed 
market  mushrooms.  The  term  “fresh 
maricet”  includes  the  marketing  of  all 
varieties  of  cultivated  mushrooms  grown 
in  or  imported  into  the  United  States, 
except  such  mushrooms  which  are 
commercially  marinated,  canned,  frozen, 
cooked,  blanched,  dried,  packed  in 
brine,  or  otherwise  processed  in  such 
manner  as  the  Council,  with  the 
approval  of  the  Secretary,  may 
determine.  This  is  consistent  with  the 
intent  of  the  Act. 

United  and  the  Office  for  Advocacy 
inquired  about  the  standard  to  be  used 
in  determining  the  marketing  of 
mushrooms  to  the  fresh  market.  Such  a 
determination  wotild  be  triggered  by  the 
initial  marketing  of  mushrooms  by  either 
a  producer-hanger,  handler,  or 
importer.  This  is  reasonable  considering 
the  modest  size  of  the  industry,  the 
perishability  of  the  commodity,  and  the 
difierence  in  price  paid  for  mushrooms 
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based  on  whether  they  go  to  the  fresh 
market  or  to  processing.  It  is  not  the 
intent  of  the  Act  and  the  order  to  impose 
stringent  recordkeeping  requirements  in 
terms  of  tracking  the  sale  of  mushrooms 
throughout  the  channels  of  commerce  to 
their  final  disposition. 

United  expressed  concern  that  the 
order’s  definition  of  “mushroom”  was 
contrary  to  the  definition  found  in  the 
Act  The  Department  has  determined 
that  the  definition  found  in  the  order  is 
consistent  with  the  intent  of  the  Act 
The  changes  that  were  made  to  this 
definition  were  for  the  piupose  of  ^ 
clarifying  the  fact  that  mushrooms 
which  are  marketed  for  the  fresh  market 
are  subject  to  the  order. 

The  Office  for  Advocacy  remarked 
that  the  order’s  definition  of  “first 
handler”found  in  §  1209.6  was  unclear. 
The  commenter  did  not  make  any 
recommendations  to  clarify  this  term. 
The  definition  in  the  order  is  consistent 
with  the  definition  found  in  the  Act  If 
necessary,  any  further  clarification 
would  be  accomplished  through 
implementing  regulations. 

United,  Pictsweet  Mushroom  Farms,  B 
&  C  Fresh  Sales,  P.  &  V.  D’Amico 
Mushrooms,  Blue  Mountain  Mushroom 
Compemy,  Inc.  reconunended  the 
inclusion  of  processed  mushrooms  under 
the  order.  The  term  “mushroom”  as  . 
defined  in  Section  1923(9)  of  the  Act 
excludes  those  “mushrooms  that  are 
commercially  marinated,  canned,  fiuzen, 
cooked,  blanched,  dried,  packed  in 
brine,  or  otherwise  processed  .  .  .” 

Such  an  inclusion  of  processed 
mushrooms  is  beyond  the  intent 
authority,  and  scope  of  the  Act 
'Therefore,  the  comment  is  denied. 

United,  Pictsweet  Mushroom  Farms, 
and  B  &  C  Fresh  Sales  requested  the 
inclusion  of  a  provision  allowing  for 
creditable  promotion  and  advertising. 
Pictsweet  B  &  C  Fresh  Sales.  Kitchen 
Pride  Mushroom  Farms,  and  the  Office 
for  Advocacy  requested  the  inclusion  of 
a  provision  ensuring  that  funds  be 
expended  by  the  Council  into  mushroom 
market  areas  in  reasonable  proportion 
to  the  assessments  collected  from 
producers  in  those  areas.  United,  B  &  C 
Fresh  Sales,  and  the  Office  for 
Advocacy  requested  the  inclusion  of  a 
provision  allowing  for  refunding  of 
assessments.  These  provisions  were 
previously  denied  by  the  Department  in 
the  January  15, 1992,  issue  of  the  Federal 
Reg^ter  [57  FR 1666J  because  they  were 
determined  to  be  beyond  the  authority, 
intent,  or  scope  of  the  Act. 

Blue  Moimtain  Mushroom  Company, 
Inc.  recommended  that,  in  order  to  test 
the  program,  persons  subject  to  the  Act 
should  establish  a  voluntcuy  research 
and  promotion  program  for  an 


unspecified  trial  period.  United,  B  &  C 
Fresh  Sales,  and  the  Office  for 
Advocacy  recommended  that  persons 
who  woidd  be  subject  to  the  Act  should 
be  permitted  to  opt  out  of  the  program. 
These  comments  are  denied  because 
they  are  not  consistent  with  the  Act. 

'The  Americein  Farm  Bureau 
Federation  and  the  Pennsylvania 
Farmers’  Association  recommended  that 
the  program  should  be  subject  to  a 
periodic  referendum  at  least  once  every 
five  years.  In  addition,  both  commenters 
recommended  that  the  program  should 
be  subject  to  a  referendum  at  any  time 
upon  petition  of  at  least  10  percent  of 
the  producers  and  importers.  The  Act 
provides  for  a  referendum  five  years 
after  the  effective  date  of  the  order.  It 
also  provides  that  the  Secretary  may 
conduct  a  referendum  among  producers 
and  importers  if  requested  by  30  percent 
or  more  of  such  producers  and 
importers.  Therefore,  the  commenters’ 
specific  recommendations  cannot  be 
accepted. 

The  American  Farm  Bureau 
Federation  and  the  Pennsylvsuiia 
Farmers’  Association  also  addressed  the 
issue  of  voting  in  referenda.  Both 
commenters  were  in  favor  of  a 
referendum  prior  to  the  implementation 
of  emy  program.  Such  a  referendum  is 
required  under  Section  1926  of  the  Act. 
Both  commenters  also  provided 
comments  on  referendum  procedures. 
The  commenters  presented  policy 
statements  in  support  of  protecting 
voting  rights,  providing  uniform  voting 
procedures,  and  encouraging  maximum 
participation  by  producers  and 
importers.  Referenda  procedures  are  not 
intended  to  be  part  of  the  order  and  as 
such  have  not  been  incorporated  into 
the  order. 

United  expressed  concern  that  the 
order  violates  an  individual’s  right  to 
free  association  and  free  speech  under 
the  First  Amendment  of  the 
Constitution.  United  also  expressed 
concern  that  the  order  constitutes  a 
“taking”  under  the  Fifth  Amendment  of 
the  Constitution.  'The  Department 
disagrees  with  the  commenter’s  views 
concerning  the  constitutionality  of  the 
order  which  was  designed  to  implement 
the  provisions  of  the  Act. 

United  expressed  concern  that  the 
order  does  not  address  the  Coimcil’s 
rulemaking  authority  or  explain  whether 
the  regulations  issued  by  the  Council 
will  supersede  regulations  issued  by  the 
Department  According  to  Section  1933 
of  the  Act  the  Secretary  may  issue  such 
regulations  as  are  necessary  to  carry  out 
the  provisions  of  the  Act.  liierefore, 
rules  and  regulations  to  implement 
provisions  of  the  Act  and  the  order 
would  be  issued  by  the  Department  The 


Council's  role  would  be  to  make 
recommendations  to  the  Secretary 
regarding  such  rules  and  regulations. 

The  type  of  rules  that  the  Council  is 
authorized  to  make  are  those  rules 
which  would  allow  it  to  carry  out  its 
duties  under  the  order.  These  would 
include  rules  such  as  those  pertaining  to 
the  Coimcil’s  day-to-day  administration 
of  the  program,  including  bylaws, 
internal  ndes,  and  procedures.  Pursuant 
to  the  order,  all  fiscal  matters,  programs, 
plans  or  projects,  rules  or  regulations, 
reports,  or  other  substantive  actions 
proposed  and  prepared  by  the  Council 
would  be  submitted  to  the  Secretary  for 
approval. 

United  expressed  concern  that  the 
order  alters  provisions  setting  the  rate  of 
assessment  by  adding  the  words  “or  the 
equivalent  thereof’  to  paragraphs  (b)  (1), 
(2),  (3),  and  (4)  of  S  1209.51.  Such  a 
modification  was  made  in  order  to 
accommodate  the  collection  of 
assessments  on  imported  mushrooms  by 
the  U.S.  Customs  Service  (USCS).  Since 
most  countries  exporting  fresh 
mushrooms  to  the  United  States  use  the 
metric  system,  the  USCS  requires  that 
assessment  rates  be  expressed  in  metric 
weights. 

United  also  expressed  concern  over 
the  collection  of  assessments  by  the 
USCS  on  all  fresh  imported  mushrooms 
regardless  of  their  ultimate  destination. 
As  in  the  case  of  domestic  mushrooms, 
assessment  under  the  order  would  be 
triggered  by  the  initial  marketing  of  the 
mushrooms  by  the  importer.  The  USCS 
would  collect  an  assessment  on 
mushrooms  assigned  number 
0709.51.0000  in  the  Harmonized  Tariff 
Schedule  of  the  United  States,  which 
covers  fresh  mushrooms.  Imported 
mushrooms  marketed  by  the  importer 
for  processing  would  be  exempt  fix)m 
assessment,  as  provided  in  S  1209.52  of 
the  order.  Assessment  exemption 
procedures  will  be  developed  in  rules 
and  regulations  to  implement  the 
provisions  of  the  order. 

United  expressed  concern  that  the 
order  contains  powers  and  duties  of  the 
Council  which  could  be  inconsistent 
with  the  intent  of  the  Act  The 
Department  considers  the  powers  and 
duties  of  the  Council,  as  stated  in  the 
proposed  rule,  consistent  with  the  Act 
Furthermore,  in  accordance  with 
provisions  of  the  AjCt  and  the  order, 
many  activities  of  the  Council  are 
subject  to  prior  approval  of  the 
Secretary. 

United  also  expressed  concern  that 
the  order  does  not  specifically  obligate 
Council  members  to  be  bound  by  the 
same  ethical  obligations  as  Department 
appointees  and  employees.  Section 
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1209.35(c)  of  the  order  adequately 
addresses  this  subject  including  what 
action  the  Secretary  may  take  to 
remover  a -member. 

United  remarked  that  the  order  as 
written  fails  to  properly  protect 
confidential  business  information.  The 
Department  does  not  agree  with  this 
comment  Section  1209.62  of  the  order 
deals  with  confidential  treatment  and 
provides  adequate  safeguards  to 
properly  protect  the  books,  records,  and 
reports  of  producers,  importers,  and  first 
handlers. 

United  further  remarked  that  the  order 
includes  provisions  which  allow  the 
Council  to  lease  a  producer’s  physical 
facilities.  United  contends  that  Aese 
provisions  would  give  any  such 
producer  an  unfair  competitive 
advantage.  SecticHi  1209.38(j)  of  the 
order  specifies  that  "*  *  *  the  Coimcil 
shall  not  contract  Mrith  any  producer  or 
importer  for  the  purpose  of  mushroom 
promotion  or  research.  The  Council  may 
lease  physical  facilities  from  a  producer 
or  importer  for  such  promotion  or 
reseai^  if  such  arrangement  is 
determined  to  be  cost  effective  by  the 
Coimcil  and  approved  by  the  Secretary 
•  •  jjjg  requirement  that  such  an 
arrangement  be  first  approved  by  the 
Secretary  provides  cm  adequate 
safeguard  to  ensure  fairness. 

The  Office  for  Advocacy  commented 
that  the  Department  should  further 
clarify  the  order’s  impact  on  small 
producers.  It  is  the  Department’s  view 
that  its  analysis  of  the  order’s  impact  on 
small  producers  was  appropriate. 
According  to  the  Act,  a  person  subject 
to  assessment  under  the  order  is  one 
who  produces  or  imports,  on  average, 
over  500,000  pounds  of  mushrooms 
annually.  Department  statistics  indicate 
that  during  the  period  from  July  1, 1990, 
through  June  30, 1991,  the  average  price 
per  pound  of  fi«sh  market  Agaricus 
mushrooms  was  $0,981,  while  the 
average  price  per  pound  of  specialty 
mushrooms  was  $3.68.  Accordingly 
under  SBA’s  definition  of  small 
agricultural  producers  as  those 
producers  having  annucd  receipts  of  less 
than  $500,000,  a  majority  of  the  persons 
engaged  in  mushroom  production  would 
be  exempt  from  assessment  The 
Department  utilizes  the  latest  availaUe 
information  collected  on  the  mushroom 
industry  and  continuously  seeks  to 
improve  its  information  collection 
methods.  The  potential  benefits  to  be 
derived  by  su^  a  program  are  expected 
to  accrue  to  the  mushroom  indust^  as  a 
whole,  regardless  of  the  size  of  the 
commercial  operation. 

In  addition,  the  Office  of  Advocacy 
commented  that  the  Department  should 
perform  a  regulatory  flexibility  analysis. 


In  discussing  this  matter,  some  of  the 
issues  raised  by  the  Office  of  Advocacy 
are  beyond  the  Secretary’s  authority 
and  would  not  be  consistent  with  the 
Act.  It  is  the  Department’s  view  that 
such  an  analysis  is  unwarranted.  A 
majority  of  small  mushroom  growers 
would  be  exempt  from  the  older. 

Further,  this  action  is  not  considered  a 
“major-rule”  under  the  criteria 
contained  in  Executive  Order  12291. 

The  Office  of  Advocacy  commented 
that  the  Department  should  have 
considered  the  option  of  not 
implementing  an  order.  The  declared 
policy  of  Congress,  as  stated  in  Section 
1922  of  the  Act,  is  that  it  is  in  the  public 
interest  to  authorize  the  establishment 
of  a  promotion,  research,  consumer 
information,  and  industry  information 
program  regarding  mushrooms.  In  order 
to  effectuate  this  policy  the  Secretary  is 
directed,  subject  to  procedures  provided 
in  Section  1924  of  the  Act,  to  issue  a 
mushroom  promotion,  research,  and 
consumer  information  order.  In  response 
to  proposals  received,  and  pursuant  to 
Section  1924(b)  of  the  Act,  the 
Department  published  a  proposed  order 
for  comment.  Pursuant  to  Section 
1924(b)(3)  of  the  Act,  such  order  will 
become  effective  only  if  approved  by 
producers  and  importers  voting  in  a 
referendum. 

In  addition  to  the  preceding  review 
and  consideration  of  comments, 
editorial  changes  have  been  made  to  the 
order  provisions  for  the  purpose  of 
clarity. 

The  order  provisions  as  proposed  by 
the  Department  are  summarized  as 
follows: 

Sections  1209.1-1209.20  of  the  order 
define  certain  terms  which  are  used  in 
the  order. 

Sections  1209.30-1209.39  of  the  order 
concern  the  establishment  membership, 
nominations,  appointment  term  of 
office,  vacancies,  procedure, 
compensation  and  reimbursement, 
powCTS  and  duties  of  a  Mushroom 
Council,  which  would  be  the  body 
organized  to  administer  the  order 
subject  to  the  oversight  of  the  Secretary 
of  Agriculture. 

Section  1209.40  of  the  order  would 
authorize  the  Council  to  receive, 
develop,  and  evaluate  programs,  plans, 
and  projects  for  promotion,  research, 
consumer  information,  and  industry 
information  with  respect  to  fresh 
mushrooms.  The  Secretary  would 
approve  such  programs,  plans  or 
projects  prior  to  their  implementation. 

Section  1209.50  of  the  order  would 
authorize  the  Council  to  incur  expenses 
necessary  for  the  performance  of  its 
duties  and  to  recommend  an  aimual 
budget  Section  1209.51  of  the  ordn 


would  provide  for  the  collection  of 
assessments.  The  maximum  assessment 
rate  would  be  one  cent  per  pound  of 
fresh  mushrooms  produced  in  or 
imported  into  the  United  States.  The 
assessment  section  also  contains  the 
procedures  to  be  followed  by  first 
handlers  and  importers  when  remitting 
assessments;  the  procedures  to  be 
followed  by  producers  and  importers 
seeking  exemption  fivm  assessments: 
the  establishment  of  a  late  payment 
charge  and  interest  charges  for  unpaid 
or  late  assessments;  the  collection  of 
assessments  through  approved  third- 
party  organizations;  and  the  prepayment 
of  assessments.  Section  1209.52  of  the 
order  would  authorize  exemption  finm 
assessment  provided  that  certain 
criteria  are  satisfied.  Section  1209.53  of 
the  order  would  prohibit  funds  received 
under  this  program  from  influencing 
governmental  action,  with  specified 
exceptions. 

Sections  1209.60-1209.62  of  the  order 
contain  reporting  and  recordkeeping 
requirements  for  persons  subject  to  the 
order,  and  provide  that  all  information 
obtained  by  the  Council  or  the 
Department  finm  books  and  reports 
required  by  the  order  would  be  kept 
confidential.  Sections  1209.70-1209.77  of 
the  order  concern  miscellaneous 
provisions  which  include  the  right  of  the 
Secretary,  procedures  for  the  suspension 
or  termination  of  the  order  proceedings 
after  the  termination  of  the  order;  effect 
of  termination  or  amendment  of  the 
order  personal  liability  of  Council 
members;  handling  of  intellectual 
property  arising  firom  funds  collected  by 
the  Council;  amendments  to  the  order 
and  separability  of  order  provisions. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  mushroom 
producers  and  importers  to  determine 
whether  producers  and  importers  favor 
the  establishment  of  a  national 
mushroom  promotion,  research, 
consiuner  iMormation,  and  industry 
information  program.  Such  a  program 
would  be  implemented  throu^  a 
mushroom  promotion,  resear^  and 
consumer  i^ormation  order.  Hie 
representative  period  for  establishing 
voter  eligibility  for  the  referendum  shall 
be  the  period  fixim  July  1, 1990,  through 
June  30, 1992.  A  referendum  shall  be 
conducted  from  July  22, 1992,  through 
August  12, 1992. 

'The  Act  specifies  that  the  Secretary 
will  conduct  a  referendum  among 
mushroom  producers  and  importers  to 
determine  whether  the  order  shall 
become  effective.  'The  Act  further 
specifies  that  “the  order  shall  become 
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effective,  *  *  *,  if  the  Secretary 
determines  that  the  order  has  been 
approved  by  a  majority  of  the  producers 
and  importers  vot^  in  the  referendiun. 
which  majority,  on  average,  annually 
produces  and  imports  Into  the  United 
States  more  than  50  percent  of  the 
mushrooms  annually  produced  and 
imported  by  all  those  voting  in  the 
referendum.” 

Richard  Schultz  and  Martha  B. 

Ransom,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Madceting  Service,  P.O.  Box 
96456,  U.S.  Department  of  Agriculture, 
Washington,  DC  20090-6456,  are 
designated  as  the  referendum  agents  of 
the  Secretary  of  Agriculture  to  conduct 
this  referendum,  ll^e  Procedure  for  the 
Conduct  of  Referenda  in  Connection 
with  the  Mushroom  Promotion, 

Research,  and  Consumer  Information 
Order,  7  CFR  1209.300-1209.307,  which  is 
being  published  separately,  shall  be 
used  to  conduct  the  referendum. 

Ballots  to  be  cast  in  the  referendum, 
and  any  related  material  relevant  to  the 
referendum,  will  be  mailed  by  the 
referendum  agents  to  all  known 
mushroom  producers  and  importers. 
Persons  who  have  produced  or 
imported,  on  average,  over  500,000 
pounds  of  mushrooms  that  were 
marketed  or  imported  form  fresh  use 
during  the  representative  period  are 
eligible  to  vote.  Such  persons  shall 
establish  their  eligibility  by  providing 
information  on  the  ballot  concerning 
their  volume  of  production  or 
importation.  Such  information  may  be 
subject  to  verification.  Should  any 
eligible  producer  or  importer  not  receive 
a  ballot  and  related  material,  such 
producer  or  importer  should 
immediately  contact  the  referendum 
agents. 

list  of  Subjects  in  7  CFR  Part  1209 

Administrative  practice  and 
procedure.  Advertising,  Agriciiltural 
research.  Marketing  agreements. 
Mushrooms,  Reporting  and 
recordkeeping  requirements. 

It  is  hereby  proposed  that  title  7  of  the 
Code  of  Federal  Regulations,  Chapter  XI 
be  amended  by  adding  part  1209  to  read 
as  follows: 

PART  1209— MUSHROOM 
PROMOTION,  RESEARCH.  AND 
CONSUMER  INFORMATION 

Subpart  A— Mushroom  Promotion, 
Research,  and  Consumer  Information  Order 

Definitions 

Sec. 

1209.1  Act 

1209.2  Commerce. 


Sec 

1209.3  Consumer  Information. 

1209.4  Council 
1209J  Department 
1209.0  First  handler. 

1209.7  Fiscal  year. 

1209.8  Importer. 

1209.9  Industry  information. 

1209.10  Marketing. 

1209.11  Mushrooms. 

1209.12  On  average. 

1209.13  Part  and  subpart 

1209.14  Person. 

1209.15  Producer. 

1209.16  Programs,  plans,  and  projects. 

1209.17  Promotion. 

1209.18  Region. 

1209.19  Research. 

1209.20  Secretary. 

1209.21  State  and  United  States. 

Mushroom  CouncH 

1209.30  Establishment  and  membership. 

1209.31  Nominations. 

1209.32  Acceptance. 

1209.33  Appointment 

1209.34  Term  of  office. 

1209.35  Vacancies. 

1209.36  Procedure. 

1209.37  Compensation  and  reimbursement 

1209.38  Powers. 

1209.39  Duties. 

Promotion,  Research,  Consumer 
Information,  and  Industry  Information 

1209.40  Programs,  plans,  and  projects. 
Expenses  and  Assessments 

1209.50  Budget  and  expenses. 

1209.51  Assessments. 

1209.52  Exemption  from  assessment. 

1209.53  Influencing  governmental  action. 

Reports,  Books,  and  records 

1209.60  Reports. 

1209.61  Books  and  records. 

1209.62  Contidential  treatment. 

Miscellaneous 

1209.70  Right  of  the  Secretary. 

1209.71  Suspension  or  termination. 

1209.72  Proceedings  after  termination. 

1209.73  Effect  of  termination  or  amendment. 

1209.74  Personal  liability. 

1209.75  Patents,  copyrights,  inventions, 
publications,  and  piquet  formulations. 

1209.78  Amendments. 

1209.77  Separability. 

Authority:  7  U.S.C.  6101  et  seq. 

Subpart  A— Mushroom  Promotion, 
Research,  and  Consumer  Information 
Order 

Definitions 

§1209.1  Act 

Act  means  the  Mushroom  Promotion, 
Research,  and  Consiuner  Information 
Act  of  1990,  Subtitle  B  of  Title  XIX  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  Pub.  L 101-624,  7 
U.S.C.  6101-6112,  and  any  amendments 
thereto. 


§1209.2  Commerce. 

Commerce  means  interstate,  foreign, 
or  intrastate  commerce. 

§  1209.3  Consumer  toiformaftlon. 

Consumer  information  means 
information  and  programs  that  will 
assist  consumers  and  other  persons  in 
making  evaluations  and  decisions 
regarding  the  pimchase,  preparation,  and 
use  of  mushrooms. 

§  1209.4  Council. 

Council  means  the  administrative 
body  referred  to  as  the  Mushroom 
Council  established  under  §  1209.30  of 
this  subpart. 

§  1209,6  Department 

Department  means  the  United  States 
Department  of  Agriculture. 

§  12096  First  handler. 

First  handler  means  any  person  who 
receives  or  otherwise  acquires 
mushrooms  from  a  producer  and 
prepares  for  marketing  or  markets  such 
mushrooms,  or  who  prepares  for 
mariceting  or  markets  mushrooms  of  that 
person’s  own  production. 

§1209.7  Fiscal  year. 

Fiscal  year  means  the  12-month 
period  from  January  1  to  December  31 
each  year,  or  such  other  period  as 
recommended  by  the  Council  and 
approved  by  the  Secretary, 

§  1209.8  Importer. 

Importer  means  any  person  who 
imports,  on  average,  over  500,000 
pounds  of  mushrooms  annually  from 
outside  the  United  States. 

§  1209.9  Industry  information. 

Industry  information  means 
information  and  programs  that  will  lead 
to  the  development  of  new  markets  and 
marketing  strategies,  increased 
efficiency,  and  activities  to  enhance  the 
image  of  the  mushroom  industry. 

§  1209.10  Marketing. 

(a)  Marketing  means  the  sale  or  other 
disposition  of  mushrooms  in  any 
channel  of  commerce. 

(b)  To  market  means  to  sell  or 
otherwise  dispose  of  mushrooms  in  any 
channel  of  commerce. 

§1209.11  Mushrooms. 

Mushrooms  means  all  varieties  of 
cultivated  mushrooms  grown  within  the 
United  States  and  marketed  for  the  fresh 
market,  or  imported  into  the  United 
States  and  marketed  for  the  fresh 
market,  except  such  term  shall  not 
include  musl^oms  that  are 
commercially  marinated,  canned,  frozen, 


Federal  Register  /  Vol.  57,  No.  112  /  Wednesday,  June  10, 1992  /  Proposed  Rules 


24727 


cooked,  blanched,  dried,  packaged  in 
brine,  or  otherwise  processed  in  such 
manner  as  the  Council,  with  the 
approval  of  the  Secretary,  may 
determine. 

9 1209.12  On  average. 

On  average  means  a  rolling  average  of 
production  or  imports  during  the  last 
two  fiscal  years,  or  such  other  period  as 
may  be  determined  by  the  Secretary. 

9 1209.13  Part  and  aubpart 

Part  means  this  mushroom  promotion 
and  research  order  and  all  rules  and 
regulations  and  supplemental  orders 
issued  thereunder,  and  the  term  subpart 
means  the  mushroom  promotion  and 
research  order. 

91209.14  Parson. 

Person  meems  cmy  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity. 

91209.15  Producer. 

Producer  means  any  person  engaged 
in  the  production  of  mushrooms  who 
owns  or  shares  the  ownership  and  risk 
of  loss  of  such  mushrooms  and  who 
produces,  on  average,  over  500,000 
poimds  of  mushrooms  per  year. 

9 1209.16  Programs,  plana,  and  projects. 

Programs,  plans,  and  projects  means 
promotion,  research,  consumer 
information,  and  industry  information 
plans,  studies,  projects,  or  programs 
conducted  pursuant  to  this  part. 

9  1209.17  Promotion. 

Promotion  means  any  action 
determined  by  the  Secretary  to  enhance 
the  image  or  desirability  of  mushrooms, 
including  paid  advertising. 

9 1209.18  Region. 

Region  means  one  of  the  described 
geographic  subdivisions  of  the 
production  area  described  in 
9  1209.30(b)  or  as  later  realigned  or 
reapportioned  pursuant  thereto,  or  the 
import  region  described  in  9  1209.30(c). 

9 1209.19  Research. 

Research  means  any  type  of  study  to 
advance  the  image,  desirability,  safety, 
marketability,  production,  product 
development,  quality,  or  nutritional 
value  of  mushrooms. 

9 1209.20  Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 


9 1209.21  State  and  UnHad  States. 

(a)  State  means  any  of  the  several 
States,  the  District  of  Colximbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(b)  United  States  means  collectively 
the  several  States  of  the  United  States  of 
America,  the  District  of  Columbia,  and 
the  Commonwealth  of  Puerto  Rico. 

Mushroom  Council 

9 1209.30  Establlahment  and  membership. 

(a)  There  is  hereby  established  a 
Mushroom  Coimcil  of  not  less  than  four 
or  more  than  nine  members.  The  Council 
shall  be  composed  of  producers 
appointed  by  the  Secretary  under 

9  1209.33,  except  that,  as  provided  in 
paragraph  (c)  of  this  section,  importers 
shall  be  appointed  by  the  Seo'etary  to 
the  Council  under  9  1209.33  once 
imports,  on  average,  reach  at  least 
35,000,000  pounds  of  mushrooms 
annually. 

(b)  For  purposes  of  nominating  and 
appointing  producers  to  the  Council,  the 
United  States  shall  be  divided  into  four 
geographic  regions  and  the  number  of 
Coimcil  members  firom  each  region  shall 
be  as  follows; 

Region  1 — including  Maine,  Vermont, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  Ohio, 
Kentucky,  Indiana,  Michigan, 

Wisconsin,  Illinois,  Missouri,  Iowa, 
Nebraska,  Kansas,  Minnesota,  North 
Dakota,  South  Dakota,  Montana, 
Colorado,  and  Wyoming — 2  Members 

Region  2 — ^including  Pennsylvania, 
Delaware,  New  Jersey,  the  District  of 
Columbia,  West  Virginia,  Virginia,  and 
Maryland—*?  Members 

Region  3 — ^including  Washington, 
Oregon,  Idaho,  Utah,  Arizona, 

CaMomia,  Nevada,  Alaska,  and 
Hawaii — 3  Members 

Region  4 — including  New  Mexico, 
Texas,  Oklahoma,  Arkansas,  Louisiana, 
Alabama,  Mississippi,  Georgia, 
Tennessee,  North  Carolina,  South 
Carolina,  Florida,  and  the 
Commonwealth  of  Puerto  Rico — 1 
Member 

(c)  Importers  shall  be  represented  by 
a  single,  separate  region,  referred  to  as 
Region  5,  consisting  of  the  United  States 
as  defined  in  9  1209.21(b)  when  imports, 
on  average,  equal  or  exceed  35,000,000 
pounds  of  mushrooms  annually. 

(d)  At  least  every  five  years,  and  not 
more  than  every  three  years,  the  Council 
shall  review  changes  in  the  geographic 
distribution  of  mushroom  production 
volume  throughout  the  United  States 
and  import  volume,  using  the  average 
annual  mushroom  production  and 
imports  over  the  preceding  four  years, 
and,  based  on  such  review,  shall 
recommend  to  the  Secretary 


reapportionment  of  the  regions 
established  in  paragraph  (b)  of  this 
section,  or  modification  of  the  number  of 
members  from  such  regions,  as 
determined  under  the  rules  established 
in  paragraph  (e)  of  this  section,  or  both, 
as  necessary  to  best  reflect  the 
geographic  distribution  of  mushroom 
production  volume  in  the  United  States 
and  representation  of  imports,  if 
applicable. 

(e)  Subject  to  the  nine-member 
maximum  limitation,  the  following 
procedure  will  be  used  to  determine  the 
number  of  members  for  each  region  to 
serve  on  the  Council  under  paragraph 
(d)  of  this  section: 

(1)  Each  region  that  produces,  on 
average,  at  least  35,000,000  pounds  of 
mushrooms  annually  shall  be  entitled  to 
one  representative  on  the  Council. 

(2)  As  provided  in  paragraph  (c)  of 
this  section,  importers  shall  be 
represented  by  a  single,  separate  region, 
which  shall  be  entitled  to  one 
representative,  if  such  region  imports,  on 
average,  at  least  35,000,000  pounds  of 
mushrooms  annually. 

(3)  Each  region  shall  be  entitled  to 
representation  by  an  additional  Council 
member  for  each  50,000,000  pounds  of 
annual  production  or  imports,  on 
average,  in  excess  of  the  initial 
35,000,000  pounds  required  to  qualify  the 
region  for  representation. 

(4)  Should,  in  the  aggregate,  regions  be 
entitled  to  levels  of  representation  under 
paragraphs  (e)  (1),  (2)  and  (3)  of  this 
section  that  would  exceed  the  nine- 
member  limit  on  the  Council  under  the 
Act,  the  regions  shall  be  entitled  to 
representation  on  the  Council  as 
follows: 

(i)  Each  region  first  shall  be  assigned 
one  representative  on  the  Council 
pursuant  to  paragraphs  (e)  (1)  and  (2)  of 
this  section. 

(ii)  Then,  each  region  with  50,000,000 
pounds  of  annual  production  or  imports, 
on  average,  in  excess  of  the  initial 
35,000,000  pounds  required  to  qualify  the 
region  for  representation  shadl  be 
assigned  one  additional  representative 
on  the  Council,  except  that  if  under  such 
assignments  all  five  regions,  counting 
importers  as  a  region,  if  applicable, 
would  be  entitled  to  additional 
representatives,  that  region  with  the 
smallest  on-average  volume,  in  terms  of 
production  or  imports,  will  not  be 
assigned  an  additional  representative. 

(iii)  After  members  are  assigned  to 
regions  under  paragraphs  (e)(4)  (i)  and 
(ii)  of  diis  section,  ^  less  than  the  entire 
nine  seats  on  the  Council  have  been 
assigned  to  regions,  the  remaining  seats 
on  the  Council  shall  be  assigned  to  each 
region  for  each  50.000,000  pound 
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increment  of  annual  production  or 
import  volume,  on  average,  in  excess  of 
85,000,000  pounds  until  all  the  seats  are 
filled.  If  for  any  such  50,000,000  pound 
increment  more  regions  are  eligible  for 
seats  dian  there  are  seats  available,  the 
seat  or  seats  assigned  for  such 
increment  shall  be  assigned  to  that 
region  or  those  regions  with  greater  on- 
average  production  or  import  volume 
than  the  other  regions  otherwise  eligible 
at  that  increment  level. 

(i)  In  determining  the  volume  of 
mushrooms  produced  in  the  United 
States  or  imported  into  the  United  States 
for  purposes  of  this  section,  the  Council 
and  the  Secretary  shall: 

(1)  only  consider  mushrooms 
produced  or  imported  by  producers  and 
importers,  respectively,  as  those  terms 
are  deHned  in  §§  1209.8  and  1209.15;  and 

(2)  use  the  information  received  by  the 
Council  under  $  1209.60,  and  data 
published  by  the  Department. 

tg)  For  purposes  of  the  provisions  of 
this  section  relating  to  the  appointment 
of  producers  and  importers  to  serve  on 
the  Coimcil,  the  term  producer  or 
importer  refers  to  any  individual  who  is 
a  producer  or  importer,  respectively,  or 
if  the  producer  or  importer  is  an  entity 
other  than  an  individual,  an  individual 
who  is  an  officer  or  employee  of  such 
producer  or  importer. 

$1209.31  Nominations. 

All  nominations  for  appointments  to 
the  Council  under  $  1209.33  shall  be 
made  as  follows: 

(a)  As  soon  as  practicable  after  diis 
subpart  becomes  effective,  nominations 
for  appointment  to  the  initial  Council 
shall  be  obtained  from  producers  by  die 
Secretary.  In  any  subsequent  year  in 
which  an  appointment  to  the  Council  is 
to  be  made,  nominations  for  positions 
whose  terms  will  expire  at  the  end  of 
that  year  shall  be  obtained  from 
producers,  and  as  appropriate, 
importers,  and  certified  by  the  Council 
and  submitted  to  the  Secretary  by 
August  1  of  such  year,  or  such  other  date 
as  approved  by  the  Secretary. 

(bj  Nominations  shall  be  made  at 
regional  caucuses  of  producers  or 
importers,  or  by  mail  ballot  as  provided 
in  paragraph  (e)  of  this  section,  in 
accordance  wiffi  procedures  prescribed 
in  this  section. 

(c)  Except  for  initial  Council  members, 
whose  nomination  process  will  be 
initiated  by  die  Secretary,  the  Council 
shall  issue  a  call  for  nominations  by 
February  1  of  each  year  in  which 
nominations  for  an  appointment  to  die 
Council  is  to  be  mad&  The  call  shall 
include,  at  a  minimum,  die  following 
information: 


(1)  A  list  by  region  of  the  vacancies 
for  which  nominees  may  be  submitted 
and  qualifications  as  to  producers  and 
importers. 

(2J  llie  date  by  which  the  names  of 
nominees  shall  be  submitted  to  the 
Secretary  for  consideration  to  be  in 
compliance  with  paragraph  (a)  of  this 
section. 

(3)  A  list  of  those  States,  by  region, 
entitled  to  participate  in  the  nomination 
process. 

(4)  llie  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Council, 
and  national  and  State  producer  or 
importer  associations,  if  known,  and  of 
the  regional  caucuses,  if  any. 

(d)(lj  Except  as  provided  in  paragraph 

(e)  of  tUs  section,  nominations  for  each 
position  shall  be  made  by  regional 
caucus  in  the  region  entitled  to  nominate 
for  such  position.  Notice  of  such  caucus 
shall  be  publicized  to  all  producers  or 
importers  within  the  region,  and  to  the 
Secretary,  at  least  30  days  prior  to  the 
caucus.  The  notice  shall  have  attached 
to  it  the  call  for  nominations  from  the 
Council  and  the  Department’s  equal 
opportimity  policy.  Except  witii  respect 
to  nominations  for  the  initial 
appointments  to  the  Council,  the 
responsibility  for  convening  and 
publicizing  the  regional  caucus  shall  be 
that  of  the  Council. 

(2)  All  producers  or  importers  within 
the  region  may  participate  in  the  caucus. 
However,  if  a  producer  is  engaged  in  the 
production  of  mushrooms  in  more  than 
one  region  or  is  also  an  importer,  such 
person’s  participation  within  a  region 
shall  be  limited  to  one  vote  and  shall 
only  reflect  tiie  volume  of  such  person’s 
production  or  imports  within  the 
applicable  region. 

(3)  'The  regional  caucus  shall  conduct 
the  selection  process  for  the  nominees  in 
accordance  with  procedures  to  be 
adopted  at  the  caucus  subject  to  tihie 
following  requirements: 

(i)  There  shall  be  two  individuals 
nominated  for  each  open  position. 

(ii)  Each  nominee  shall  meet  the 
qualiffcations  set  forth  in  the  call. 

(iii)  If  a  producer  nominee  is  engaged 
in  the  production  of  mushrooms  in  more 
than  one  region  or  is  also  an  importer, 
such  indivi^al  shall  participate  within 
the  region  that  such  individual  so  elects 
in  writing  to  die  Council  and  such 
election  shall  remain  controlling  imtil 
revoked  in  writing  to  the  Coimcil. 

(ej  After  the  regional  caucuses  for  the 
initial  Council,  the  Council  may  conduct 
the  selection  of  nominees  by  mail  ballot 
in  lieu  of  a  regional  caucus. 

(f)  When  producers  or  importers  are 
voting  for  nominees  to  the  Council, 
whether  through  a  regional  caucus  or  a 


mail  ballot,  the  following  conditions 
shall  apply: 

(1)  Voting  for  any  open  position  shall 
be  on  the  basis  of:  (i)  one  vote  per 
eligible  voter;  and 

(ii)  volume  of  on-average  production 
or  imports  of  the  eligible  voter  within 
that  region. 

(2)  Whenever  the  producers  or 
importers  in  a  region  are  choosing 
nominees  for  one  open  position  on  the 
Council,  the  proposed  nominee  with  the 
highest  number  of  votes  case  and  the 
proposed  nominee  with  the  hipest 
volume  of  production  or  imports  voted 
shall  be  the  nominees  submitted  to  the 
Secretary,  If  a  proposed  nominee 
receives  both  the  highest  number  of 
votes  cast  and  the  highest  volume  of 
production  or  imports  voted,  then  the 
proposed  nominee  with  the  second 
highest  number  of  votes  cast  shall  be  a 
nominee  submitted  to  the  Secretary 
along  with  such  proposed  nominee 
receiving  both  the  highest  number  of 
votes  cast  and  the  highest  volume  of 
production  or  imports  voted. 

(3)  Whenever  tiie  producers  or 
importers  in  a  region  are  choosing 
nominees  fen  more  than  one  open 
position  on  the  Coimcil  at  the  same  time, 
the  number  of  the  nominations 
submitted  to  the  Secretary  shall  equal 
twice  the  number  of  such  open 
positions,  and  for  each  open  position 
shall  consist  of  the  proposed  nominee 
with  the  highest  number  of  votes  cast 
and  the  proposed  nominee  with  the 
highest  volume  of  production  or  imports 
voted  with  respect  to  that  position, 
subject  to  the  rule  set  out  in  paragraph 
(f)(2).  An  individual  shall  only  be 
nominated  for  one  such  open  position. 

(4)  Voters  shall  certify  on  their  ballots 
as  to  their  on-average  production  or 
import  volume  within  tiie  region 
involved.  Such  certification  may  be 
subject  to  verification. 

(g)(1)  The  Secretary  may  reject  any 
nominee  submitted.  If  there  are 
insufficient  nominees  from  which  to 
appoint  members  to  the  Council  as  a 
result  of  the  Secretary’s  rejecting  such 
nominees,  additional  nominees  shall  be 
submitted  to  the  Secretary  under  the 
procedures  set  out  in  this  section. 

(2)  Whenever  producers  or  importers 
in  a  region  cannot  agree  on  nominees  for 
an  open  position  on  the  Council  under 
the  preceding  provisions  of  tiiis  section, 
or  v^enever  they  fail  to  nominate 
individuals  for  appointment  to  the 
Council,  the  Secretary  may  appoint 
members  in  such  manner  as  die 
Secretary,  by  regulation,  determines 
appropriate. 
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S  1209.32  Acceptance. 

Each  individual  nominated  for 
membership  on  the  Council  shall  qualify 
by  filing  a  written  acceptance  with  the 
Secretary  at  the  time  of  nomination. 

S  1209.33  Appointment 

From  the  nominations  made  pursuant 
to  S  1209.31,  the  Secretary  shall  appoint 
the  members  of  the  Council  on  the  basis 
of  representation  provided  for  in 
S  1209.30,  except  Aat  no  more  than  one 
member  may  be  appointed  to  the 
Council  from  nominations  submitted  by 
any  one  producer  or  importer. 

9 1209.34  Term  of  offica. 

(a)  The  members  of  the  Coimcil  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the  initial 
Council  shall  serve,  proportionately,  for 
terms  of  one,  two,  and  three  years. 

(b)  Members  of  the  initial  Council 
shall  be  designated  for,  and  shall  serve, 
terms  as  follows:  One  producer  member 
each  from  regions  1, 2  and  3  shall  be 
appointed  for  an  initial  term  of  one  year; 
one  producer  member  each  from  regions, 
1,  2,  and  3  shall  be  appointed  for  an 
initial  term  of  two  years;  and  one 
producer  member  each  from  regions  2, 3, 
and  4  shall  be  appointed  for  an  initial 
term  of  three  years.  Because  current 
imports  of  fresh  mushrooms  are  less 
than  35,000,000  pounds,  the  minimum 
established  for  representation  on  the 
Council,  importers  will  not  initially  have 
a  member  appointed  to  the  Council. 

(c) (1)  Except  with  respect  to  terms  of 
office  of  the  initial  Council,  the  term  of 
office  for  each  member  of  the  Council 
shall  begin  on  January  1  or  such  other 
date  that  may  be  approved  by  the 
Secretary. 

(2)  The  term  of  office  for  the  initial 
Council  shall  begin  immediately 
following  appointment  by  the  Secretary, 
except  that  time  in  the  interim  period 
from  appointment  until  the  following 
January  1,  or  such  other  date  that  is  the 
generally  applicable  beginning  date  for 
terms  imder  paragraph  (c)(1)  of  this 
section  approved  by  the  ^cretary,  shall 
not  count  toward  the  initial  term  of 
office. 

(d)  Council  members  shall  serve 
diiring  the  term  of  office  for  which  they 
are  appointed  and  have  qualified,  and 
until  their  successors  are  appointed  and 
have  qualified. 

(e) (1)  No  member  shall  serve  more 
than  two  successive  three-year  terms, 
except  as  provided  in  paragraph 
(e)(2](ii)  of  this  section. 

(2)(i)  Those  members  serving  initial 
terms  of  two  or  three  years  may  serve 
one  successive  three-year  term. 


(ii)  Those  members  serving  initial 
terms  of  one  year  may  serve  two 
successive  three-year  terms. 

91209.35  Vacandea. 

(a)  To  fill  any  vacancy  occasioned  by 
the  death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Coimcil,  the  Secretary  may  appoint  a 
successor  fixim  the  most  recent 
nominations  submitted  for  open 
positions  on  the  Coimcil  assigned  to  the 
region  that  the  vacant  position 
represents,  or  the  Secreteuy  may  obtain 
nominees  to  fill  such  vacancy  in  such 
maimer  as  the  Secretary,  by  regulation, 
deems  appropriate.  Eadi  such  successor 
appointment  shall  be  for  the  remainder 
of  the  term  vacated.  A  vacancy  will  not 
be  required  to  be  filled  if  the  unexpired 
term  is  less  than  six  months. 

(b) (1)  No  successor  appointed  to  a 
vacated  term  of  office  shall  serve  more 
than  two  successive  three-year  terms  on 
the  Council,  except  as  provided  in 
paragraph  (b)(2)(ii)  of  ^s  section. 

(2)(i)  Any  successor  serving  longer 
than  one  year  may  serve  one  successive 
three-year  term. 

(ii)  Any  successor  serving  one  year  or 
less  may  serve  two  successive  three- 
year  terms. 

(c)  If  a  member  of  the  Council 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Council,  or  if  a 
member  of  the  Council  is  known  to  be 
engaged  in  acts  of  dishonesty  or  willful 
misconduct,  the  Council  may 
recommend  to  the  Secretary  that  the 
member  be  removed  fit)m  office.  If  the 
Secretary  finds  the  recommendation  of 
the  Coimcil  shows  adequate  cause,  the 
Secretary  shall  remove  such  member 
from  office.  Further,  without 
recommendation  of  the  Council,  a 
member  may  be  removed  by  the 
Secretary  upon  showing  of  adequate 
cause,  including  the  failure  by  a  member 
to  submit  reports  or  remit  assessments 
required  under  this  part  if  the  Secretary 
determines  that  such  member’s 
continued  service  would  be  detrimental 
to  the  achievement  of  the  purposes  of 
the  Act 

9 1209.36  Procedure. 

(a)  At  a  properly  convened  meeting  of 
the  ^uncil,  a  majority  of  the  members 
shall  constitute  a  quorum. 

(b)  Each  member  of  the  Council  will 
be  entitled  to  one  vote  on  any  matter  put 
to  the  Council,  and  the  motion  will  carry 
if  supported  by  a  simple  majority  of 
those  voting.  At  assembled  meetings  of 
the  Council,  all  votes  will  be  cast  in 
person. 

(c)  In  lieu  of  voting  at  a  properly 
convened  meeting  and.  when  in  the 
opinion  of  the  chairperson  of  the 


Council  such  action  is  considered 
necessary,  the  Council  may  take  action 
upon  the  concurring  votes  of  a  majority 
of  its  members  by  mail,  telephone, 
telegraph,  or  any  other  means  of 
communication,  but  any  such  action 
shall  be  confirmed  promptly  in  writing. 

In  that  event,  all  members  must  be 
notified  and  provided  the  opportunity  to 
vote.  Any  action  so  taken  shall  have  the 
same  force  and  effect  as  though  such 
action  had  been  taken  at  a  properly 
convened  meeting  of  the  Council.  All 
votes  shall  be  recorded  in  Council 
minutes. 

(d)  Meetings  of  the  Council  may  be 
conducted  by  electronic 
communications,  provided  that  each 
member  is  given  prior  notice  of  the 
meeting  and  has  cm  opportunity  to  be 
present  either  physically  or  by 
electronic  connection. 

(e)  The  organization  of  the  Council 
and  the  procedures  for  conducting 
meetings  of  the  Council  shall  be  in 
accordance  with  its  bylaws,  which  shall 
be  established  by  the  Council  and 
approved  by  the  Secretary. 

9  1209.37  Compensation  and 
reimbursement 

The  members  of  the  Council  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  necessary  and 
reasonable  expenses,  induding  a 
reasonable  per  diem  allowance,  as 
approved  by  the  Council  and  the 
Secretary,  incurred  by  such  members  in 
the  performance  of  their  responsibilities 
under  this  subpart. 

9  1209.38  Powers. 

The  Council  shall  have  the  following 
powers: 

(a)  To  receive  and  evaluate  or,  on  its 
own  initiative,  develop  and  budget  for 
proposed  progrtuns,  plans,  or  projects  to 
promote  the  use  of  mushrooms,  as  well 
as  proposed  programs,  plans,  or  projects 
for  research,  consumer  information,  or 
industry  information,  and  to  make 
recommendations  to  the  Secretary 
regarding  such  proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its  terms 
and  provisions: 

(c)  To  appoint  or  employ  such 
inffividuals  as  it  may  deem  necessary, 
define  the  duties,  and  determine  the 
compensation  of  such  individuals; 

(d)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(e)  To  receive,  investigate,  and  report 
to  die  Secretary  for  action  complaints  of 
violations  of  the  provisions  of  ffiis 
subpart; 
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(f)  To  disseminate  information  to 
pr^ocers,  importers,  first  handlers,  or 
industry  organizations  through  programs 
or  by  direct  contact  using  the  public 
postal  system  ot  other  systems; 

(g)  To  select  committees  and 
subcommittees  of  Council  members, 
including  an  executive  committee  whose 
powers  and  membership  shall  be 
determined  by  the  Council,  subject  to 
the  approval  of  the  Secretary,  and  to 
adopt  such  bylaws  and  other  rules  for 
the  conduct  of  its  business  as  it  may 
deem  advisable: 

(h)  To  establish  conunittees  which 
may  include  individuals  other  than 
Council  members,  and  pay  the 
necessary  and  reasonable  expenses  and 
fees  of  tlm  members  of  such  committees; 

(i)  To  recommend  to  the  Secretary 
amendments  to  this  subpart; 

(j)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  national,  regional,  or  State 
mushroom  producer  oiganizations,  or 
other  organizations  or  entities,  for  the 
development  and  conduct  of  programs, 
plans,  or  projects  authorized  under 

§  1209.40  and  with  such  producer 
organizations  for  other  services 
necessary  for  the  implementation  of  this 
subpart  and  for  the  payment  of  the  cost 
thereof  with  funds  collected  and 
received  pursuant  to  this  subpart  The 
Council  shall  not  contract  with  any 
producer,  or  importer  for  the  purpose  of 
mushroom  promotion  or  research.  The 
Council  may  lease  physical  facilities 
from  a  producer  or  importer  for  such 
promotion  or  research,  if  such  an 
arrangement  is  determined  to  be  cost 
effective  by  the  Council  and  approved 
by  the  Secretary,  Any  contract  or 
agreement  shall  provide  that: 

(1)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  Council 
a  program,  plan,  or  project  together  with 
a  budget  or  budgets  that  shall  show  the 
estimated  cost  to  be  incurred  for  such 
program,  plan,  or  project; 

(21  Any  such  program,  plan,  or  project 
shall  become  effective  upon  approval  of 
the  Secretary: 

(3)  The  contracting  or  agreeing  party 
shall  keep  accurate  records  of  all  of  its 
transactions  and  make  periodic  reports 
to  the  Council  of  activities  conducted, 
submit  accountings  for  funds  received 
and  expended,  and  make  such  other 
reports  as  the  Secretary  or  the  Council 
may  require;  and  die  Secretary  may 
audit  the  records  of  the  contracting  or 
agreeing  peuty  periodically;  and 

(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  Council  contractor  and 
who  receives  or  otherwise  uses  funds 
allocated  by  the  Council  shall  be  subject 
to  the  same  provisions  as  the  contractor; 


(k)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  program,  plan,  or  project 
funds  collected  tlnough  assessments 
provided  for  in  §  1209.51,  and  any  other 
funds  received  by  the  Council  in,  and 
only  in,  obligations  of  the  United  States 
or  any  agency  fiiereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the 
Federal  Reserve  System,  or  in 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States; 

(l)  Such  other  powers  as  may  be 
approved  by  the  Secretary;  and 

(m)  To  develop  and  propose  to  the 
Secretary  voluntary  quality  and  grade 
standards  for  mushrooms,  if  the  Council 
determines  that  such  quality  and  grade 
standards  would  benefit  the  promotion 
of  mushrooms. 

§1209.39  DuUes. 

The  Council  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson  and  such 
other  officers  as  may  be  necessary; 

(b)  To  evaluate  or  develop,  and 
submit  to  the  Secretary  for  approval, 
promotion,  research,  consiuner 
information,  and  industry  information 
programs,  plans,  or  projects; 

(c)  To  prepare  for  each  fiscal  year, 
and  submit  to  the  Secretary  for  approval 
at  least  60  days  prior  to  the  beginning  of 
each  fiscal  year,  a  budget  of  its 
anticipated  expenses  and  disbursements 
in  the  administration  of  this  subpart,  as 
provided  in  §  2109.50. 

(d)  To  maintain  such  books  and 
records,  which  shall  be  available  to  the 
Secretary  fca*  inspection  and  audit,  and 
to  prepare  and  submit  such  reports  fiom 
time  to  time  to  the  Secretary,  as  the 
Secretary  may  prescribe,  and  to  make 
appropriate  accounting  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(e)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
carried  out,  and  an  accoimting  for  funds 
received  and  expended; 

(f)  To  cause  its  financial  statements  to 
be  prepared  in  conformity  with 
generally  accepted  accounting  principles 
and  to  be  audited  by  an  independent 
certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards  at  least  once  each 
fiscal  year  and  at  such  other  times  as 
the  Secretary  ihay  request,  and  submit  a 
copy  of  each  such  audit  to  the  Secretary; 

(g)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Council  as  is 


given  to  members  in  order  that  the 
Secretary,  or  a  representative  of  the 
Secretary,  may  attend  such  meetings; 

(h)  To  submit  to  the  Secretary  such 
information  as  may  be  requested 
pursuant  to  this  subpart; 

(i)  To  keep  minutes,  books,  and 
records  that  clearly  reflect  all  the  acts 
and  transactions  of  the  Coxmcil.  Minutes 
of  each  Council  meeting  shall  be 
promptly  reported  to  the  Secretary; 

(jj  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  importer, 
(kj  To  follow  the  Department’s  equal 
opportunity /civil  rights  policies:  and 
(1)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consumer 
information,  and  industry  information 
designed  to  strengthen  the  mushroom 
industry’s  position  in  the  marketplace, 
maintain  and  expand  existing  markets 
and  uses  for  mushrooms,  develop  new 
markets  and  uses  for  mushrooms,  and  to 
carry  out  programs,  plans,  and  projects 
designed  to  pro\ide  maximum  benefits 
to  the  mushroom  industry. 

Promotion,  Researdi,  Consumer 
Information,  md  Industry  Information 

§  1209,40  Programs,  plans,  and  projects. 

(a)  The  Council  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  program,  plan,  or  project 
authorized  under  this  subpart,  ^ch 
programs,  plans,  or  projects  shall 
provide  for: 

(1)  The  establishment  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotion, 
research,  consumer  information,  and 
industry  information  with  respect  to 
mushrooms;  and 

(2)  The  establishment  and  conduct  of 
research  with  respect  to  the  sale, 
distribution,  marketing,  and  use  of 
mushrooms  and  mushroom  products, 
and  the  creation  of  new  products 
thereof,  to  the  end  that  marketing  and 
use  of  mushrooms  may  be  encouraged, 
expanded,  improved  or  made  more 
acceptable.  However,  as  prescribed  by 
the  Act,  nothing  in  this  subpart  may  be 
construed  to  authorize  mandatory 
requirements  for  quality  control,  grade 
standards,  supply  management 
programs,  or  other  programs  that  would 
control  production  or  otherwise  limit  the 
right  of  individual  producers  to  produce 
mushrooms. 

(b)  No  program,  plan,  or  project  shall 
be  implemented  prior  to  its  approval  by 
the  Secretary.  Once  a  program,  plan,  or 
project  is  so  approved,  the  Cotmcil  shall 
take  appropriate  steps  to  implement  it. 
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(c)  Each  program,  pleui,  or  project 
implemented  imder  Uiis  subpart  shall  be 
reviewed  or  evaluated  periodically  by 
the  Council  to  ensure  that  it  contributes 
to  an  effective  program  of  promotion, 
research,  consumer  information,  or 
industry  information.  If  it  is  found  by  the 
Council  that  any  such  program,  plan,  or 
project  does  not  contribute  to  an 
effective  pro^am  of  promotion, 
research,  consumer  information,  or 
industry  information,  then  the  Council 
shall  terminate  such  program,  plan,  or 
project. 

(d)  In  carrying  out  any  program,  plan, 
or  project,  no  reference  to  a  brand  name, 
trade  name,  or  State  or  regional 
identihcation  of  any  musluooms  or 
mushroom  product  shall  be  made.  In 
addition,  no  program,  plan,  or  project 
shall  make  use  of  unfair  or  deceptive 
acts  or  practices  with  respect  to  the 
quality,  value,  or  use  of  any  competing 
product. 

Expenses  and  Assessments 

§  1209.50  Budget  and  expense*. 

(a)(1)  At  least  60  days  prior  to  the 
beginning  of  each  fiscal  year,  and  as 
may  be  necessary  thereafter,  the 
Council  shall  prepare  and  submit  to  the 
Secretary  a  budget  for  the  fiscal  year 
covering  its  anticipated  expenses  and 
disbursements  in  administering  this 
subpart.  Each  such  budget  shall  include: 

(1)  A  statement  of  objectives  and 
strategy  for  each  program,  plan,  or 
project; 

(ii)  A  summary  of  anticipated  revenue, 
with  comparative  data  for  at  least  one 
preceding  year; 

(iii)  A  summary  of  proposed 
expenditures  for  each  program,  plan,  or 
project;  and 

(iv)  Staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  qne  preceding  year.  Each  budget 
shall  include  a  rate  of  assessment  for 
such  fiscal  year  calculated,  subject  to 

§  1209.51(b),  to  provide  adequate  funds 
to  defray  its  proposed  expenditures  and 
to  provide  for  a  reserve  as  set  forth  in 
paragraph  (f)  of  this  section.  The 
Council  may  change  such  rate  at  any 
time,  as  provided  in  {  1209.51(b)(5). 

(2) (i)  Subject  to  paragraph  (a)(2)(ii)  of 
this  section,  any  amendment  or  addition 
to  an  approved  budget  must  be 
approved  by  the  Secretary,  including 
shifting  of  ^ds  fi*om  one  program,  plan, 
or  project  to  another. 

(ii)  Shifts  of  funds  which  do  not  cause 
an  increase  in  the  Council's  approved 
budget  and  which  are  consistent  with 
governing  bylaws  need  not  have  prior 
approval  by  the  Secretary. 

(b)  The  Council  is  authorized  to  incur 
such  expenses,  including  provisions  for 


a  reasonable  reserve,  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Coimcil  for  its 
maintenance  and  functioning,  and  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  with 
the  provisions  of  this  subpart.  Such 
expenses  shall  be  paid  from  funds 
received  by  the  Council. 

(c)  The  Council  shall  not  use  funds 
collected  or  received  under  this  subpart 
to  reimburse,  defray,  or  make  payment 
of  expenditures  incurred  in  developing, 
drafting,  studying,  lobbying  on  or 
promoting  the  legislation  authorizing 
this  subpart.  Such  prohibition  includes 
reimbursement,  defrayment,  or  payment 
to  mushroom  industry  associations  or 
organizations,  producers  or  importers, 
lawyers,  law  firms,  or  consultants. 

(d)  The  Council  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  programs,  plans,  and 
projects.  Such  contributions  shall  be  fi«e 
from  any  enciunbrance  by  the  donor  and 
the  Coimcil  shall  retain  complete  control 
of  their,  use.  The  donor  may  recommend 
that  the  whole  or  a  portion  of  the 
contribution  be  applied  to  an  ongoing 
program,  plan,  or  project. 

(e)  The  Council  shall  reimburse  the 
Secretary,  fi'om  funds  received  by  the 
Coimcil,  for  administrative  costs 
incurred  by  the  Secretary  in 
implementing  and  administering  this 
subpart,  except  for  the  salaries  of 
Department  employees  incurred  in 
conducting  referenda. 

(f)  The  Council  may  establish  an 
operating  monetary  reserve  and  may 
carry  over  to  subsequent  fiscal  periods 
excess  funds  in  any  reserve  so 
established,  except  that  the  funds  in  the 
reserve  shall  not  exceed  approximately 
one  fiscal  year’s  expenses.  Such  reserve 
funds  may  be  used  to  defi'ay  any 
expenses  authorized  under  this  subpart. 

(g)  With  the  approval  of  the  Secretary, 
the  Council  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget  and 
audit  controls  as  other  funds  of  the 
Council. 

§  1209.51  Assessments. 

(a)  Any  first  handler  initially 
purchasing,  or  otherwise  placing  into  the 
ciurent  of  commerce,  mushrooms 
produced  in  the  United  States  shall,  in 
the  manner  as  prescribed  by  the  Council 
and  approved  by  the  Secretary,  collect 
an  assessment  based  upon  the  number 
of  pounds  of  mushrooms  marketed  in  the 
United  States  for  the  account  of  the 
producer,  and  remit  the  assessment  to 
the  Council. 

(b)  The  rate  of  assessment  effective 
during  any  fiscal  year  shall  be  the  rate 


specified  in  the  budget  for  such  fiscal 
year  approved  by  the  Secretary,  except 
that 

(1)  The  rate  of  assessment  during  the 
first  year  this  subpart  is  in  effect  shall 
be  one-quarter  of  one  cent  per  pound  of 
mushrooms  marketed,  or  the  equivalent 
thereof. 

(2)  The  rate  of  assessment  during  the 
second  year  this  subpart  is  in  effect 
shall  not  exceed  one-third  of  one  cent 
per  pound  of  mushrooms  marketed,  or 
the  equivalent  thereof. 

(3)  The  rate  of  assessment  during  the 
third  year  this  subpart  is  in  effect  shall 
not  exceed  one-half  of  one  cent  per 
pound  of  mushrooms  marketed,  or  the 
equivalent  thereof. 

(4)  The  rate  of  assessment  during  each 
of  the  fourth  and  following  years  this 
subpart  is  in  effect  shall  not  exceed  one 
cent  per  poimd  of  mushrooms  marketed, 
or  the  equivalent  thereof. 

(5)  The  Council  may  change  the  rate 
of  assessment  for  a  fiscal  year  at  any 
time  with  the  approval  of  the  Secretary 
as  necessary  to  reflect  change 
circumstances,  except  that  any  such 
changed  rate  may  not  exceed  the  level 
of  assessment  specified  in  paragraphs 
(b)(1),  (2),  (3),  or  (4)  of  this  section, 
whichever  is  applicable. 

(c)  Any  person  marketing  mushrooms 
of  that  person’s  own  production  to 
consumers  in  the  United  States,  either 
directly  or  through  retail  or  wholesale 
outlets,  shall  be  considered  a  first 
handler  and  shall  remit  to  the  Council 
an  assessment  on  such  mushrooms  at 
the  rate  per-pound  then  in  effect,  and  in 
such  form  and  manner  prescribed  by  the 
Council. 

(d)  Only  one  assessment  shall  be  paid 
on  each  unit  of  mushrooms  marketed. 

(e) (1)  Each  importer  of  mushrooms 
shall  pay  an  assessment  to  the  Council 
on  mushrooms  imported  for  marketing  in 
the  United  States,  through  the  U.S. 
Customs  Service  or  in  such  other 
manner  as  may  be  established  by  rules 
and  regulations  approved  by  the 
Secretary. 

(2)  The  per-pound  assessment  rate  for 
imported  mushrooms  shall  be  the  same 
as  the  rate  provided  for  mushrooms 
produced  in  the  United  States. 

(3)  The  import  assessment  shall  be 
uniformly  applied  to  imported 
mushrooms  that  are  identified  by  the 
number,  0709.51.0000,  in  the  Harmonized 
Tariff  Schedule  of  the  United  States  or 
any  other  number  used  to  identify  fi«sh 
mushrooms. 

(4)  The  assessments  due  on  imported 
mushrooms  shall  be  paid  when  the 
mushrooms  are  entered  or  withdrawn 
for  consumption  in  the  United  States,  or 
at  such  other  time  as  may  be  established 
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by  rules  and  regulations  prescribed  by 
the  Council  and  approved  by  the 
Secretary  and  under  such  procedures  as 
are  provided  in  such  rules  and 
regulations. 

(5)  Only  one  assessment  shall  be  paid 
on  each  unit  of  mushrooms  imported. 

(f)  The  collection  of  assessments 
under  this  section  shall  commence  on  all 
mushrooms  marketed  in  or  imported  into 
the  United  States  on  or  after  the  date 
established  by  the  Secretary,  and  shall 
continue  until  terminated  by  the 
Secretary.  If  the  Council  is  not 
constituted  on  the  date  the  first 
assessments  are  to  be  collected,  the 
Secretary  shall  have  the  authority  to 
receive  assessments  on  behalf  of  the 
Council  and  may  hold  such  assessments 
until  the  Council  is  constituted,  then 
remit  such  assessments  to  the  Council. 

(g) (1)  Each  person  responsible  for 
remitting  assessments  under  paragraphs 

(a),  (cj,  or  (e)  of  this  section  shall  remit 
the  amounts  due  from  assessments  to 
the  Council  on  a  monthly  basis  no  later 
than  the  fifteenth  day  of  the  month 
following  the  month  in  which  the 
mushrooms  were  marketed,  in  such 
manner  as  perscribed  by  the  Council. 

(2) (i)  A  late  payment  charge  shall  be 
imposed  on  any  person  that  fails  to 
remit  to  the  Council  the  total  amoimt  for 
which  the  person  is  liable  on  or  before 
the  payment  due  date  established  under 
this  section.  The  amount  of  the  late 
payment  charge  shall  be  prescribed  in 
rules  and  regulations  as  approved  by  the 
Secretary. 

(ii)  An  additional  charge  shall  be 
imposed  on  any  person  subject  to  a  late 
payment  charge,  in  the  form  of  interest 
on  the  outstanding  portion  of  any 
amount  for  which  the  person  is  liable. 
The  rate  of  interest  shall  be  prescribed 
in  rules  and  regulations  as  approved  by 
the  Secretary. 

(3)  Any  assessment  that  is  determined 
to  be  owing  at  a  date  later  than  the 
payment  due  date  established  imder  this 
section,  due  to  a  person’s  failure  to 
submit  a  report  to  the  Council  by  the 
payment  due  date,  shall  be  considered 
to  have  been  payable  on  the  payment 
due  date.  Under  such  a  situation, 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section  shall  be  applicable. 

(h)  The  Council,  with  the  approval  of 
the  Secretary,  may  enter  into 
agreements  authorizing  other 
organizations  to  collect  assessments  in 
its  behalf.  Any  such  organization  shall 
be  required  to  maintain  the 
confidentiality  of  such  information  as  is 
required  by  the  Council  for  collection 
purposes.  Any  reimbursement  by  the 
Council  for  such  services  shall  be  based 
on  reasonable  charges  for  services 
rendered. 


(i)  The  Coimcil  is  hereby  authorized  to 
accept  advance  payment  of  assessments 
for  the  fiscal  year  by  any  person,  that 
shall  be  credited  toward  any  amount  for 
which  such  person  may  become  liable. 
The  Council  shall  not  be  obligated  to 
pay  interest  on  any  advance  payment. 

9  1209.52  Exemption  from  assessment 

(a)  Persons  that  produce  or  import  on 
average,  500.0CX)  pounds  or  less  of 
mushrooms  annually  shall  be  exempted 
fi'om  assessment. 

(b)  To  claim  such  exemption,  such 
persons  shall  apply  to  the  Council,  in  the 
form  and  manner  prescribed  in  the  rules 
and  regulations. 

(c)  Mushrooms  produced  in  the  United 
States  that  are  exported  are  exempt 
from  assessment  and  are  subject  to  such 
safeguards  as  prescribed  in  rules  and 
regulations  to  prevent  improper  use  of 
this  exemption. 

(d)  Domestic  and  imported 
mushrooms  used  for  processing  are 
exempt  fi'om  assessment  and  are  subject 
to  such  safeguards  as  prescribed  in  rules 
and  regulations  to  prevent  improper  use 
of  this  exemption. 

9 1209.53  Influencing  governmental 
action. 

No  funds  received  by  the  Council 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
legislation  or  governmental  policy  or 
action,  except  to  develop  and 
recommend  to  the  Secretary 
amendments  to  this  subpart,  and  to 
submit  to  the  Secretary  proposed 
volimtary  grade  and  quality  standards 
for  mushrooms. 

Reports,  Books  and  Records 

9 1209.60  Reports. 

(a)  Each  producer  marketing 
mushrooms  of  that  person's  own 
production  directly  to  consumers,  and 
each  first  handler  responsible  for  the 
collection  of  assessments  under 
9  1209.51(a)  shall  be  required  to  report 
monthly  to  the  Council,  on  a  form 
provided  by  the  Council,  such 
information  as  may  be  required  under 
this  subpart  or  any  rules  tind  regulations 
issued  thereunder.  Such  information 
shall  include,  but  not  be  limited  to,  the 
following: 

(1)  The  first  handler’s  name,  address,' 
and  telephone  number; 

(2)  Date  of  report  which  is  also  the 
date  of  payment  to  the  Council; 

(3)  Period  covered  by  the  report; 

(4)  The  number  of  pounds  of 
mushrooms  purchased,  initially 
transferred,  or  that  in  any  other  manner 
are  subject  to  the  collection  of 
assessments,  and  a  copy  of  a  certificate 
of  exemption,  claiming  exemption  under 


§  1209.52  from  those  who  claim  such 
exemptions; 

(5)  The  amount  of  assessments 
remitted;  and 

(6)  The  basis,  if  necessary,  to  show 
why  the  remittance  is  less  ^an  the 
number  of  pounds  of  mushrooms 
determined  under  paragraph  (a)(4)  of 
this  section  multiplied  by  the  applicable 
assessment  rate. 

(b)  If  determined  necessary  by  the 
Council  and  approved  by  the  Secretary, 
each  importer  shall  file  with  the  Council 
periodic  reports,  on  a  form  provided  by 
the  Council,  containing  at  least  the 
following  information: 

(1)  The  importer’s  name,  address,  and 
telephone  number, 

(2)  The  quantity  of  mushrooms 
entered  or  withdrawn  for  consumption 
in  the  United  States  during  the  period 
covered  by  the  report;  and 

(3)  The  amount  of  assessments  paid  to 
the  U.S.  Customs  Service  at  the  time  of 
such  entry  or  withdrawal. 

(c)  The  words  final  report  shall  be 
shown  on  the  last  report  at  the  end  of 
each  fiscal  year. 

9  1209.61  Books  and  records. 

Each  person  who  is  subject  to  this 
subpart  shall  maintain  and  make 
available  for  inspection  by  the  Council 
or  the  Secretary  such  books  and  records 
as  are  deemed  necessary  by  the  Council, 
with  the  approval  of  the  Secretary,  to 
carry  out  ^e  provisions  of  this  subpart 
and  any  rules  and  regulations  issued 
hereunder,  including  such  books  and 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  year  of  their 
applicability. 

9  1209.62  Confidential  treatment 

All  information  obtained  fiom  books, 
records,  or  reports  under  the  Act  this 
subpart,  and  the  rules  and  regulations 
issued  thereunder  shall  be  kept 
confidential  by  all  persons,  including  all 
employees  and  former  employees  of  the 
Coimcil,  all  officers  and  employees  and 
former  officers  and  employees  of  the 
Department  and  all  officers  and 
employees  and  former  officers  and 
employees  of  contracting  and 
subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information.  Such  information  shall  not 
be  available  to  Council  members, 
producers,  importers,  or  first  handlers. 
Only  those  persons  having  a  specific 
need  for  such  information  to  effectively 
administer  the  provisions  of  this  subpart 
shall  have  access  to  such  information. 
Only  such  information  so  obtained  as 
the  Secretary  deems  relevant  shall  be 
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disclosed  by  them,  and  then  only  in  a 
suit  or  administrative  hearing  brought  at 
the  direction,  or  on  the  request  of  &e 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 

Nothing  in  this  section  shedl  be  deemed 
to  prohibit 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  person; 
and 

(b)  The  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  this 
subpart  violated  by  such  person. 

Miscellaneous 

§1209.70  Right  of  the  Secretary. 

All  fiscal  matters,  programs,  plans,  or 
projects,  rules  or  regdations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Council  shall  be 
submitted  to  the  Secretary  for  approval. 

§  1209.71  Suspension  or  termination. 

(a]  Whenever  the  Secretary  finds  that 
this  subpart  or  any  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  terminate  or  suspend  the 
operation  of  this  subpart  or  such 
provision  thereof. 

(b) (1)  Five  years  after  the  date  on 
which  this  subpart  becomes  effective, 
the  Secret6uy  shall  conduct  a 
referendum  among  producers  and 
importers  to  determine  whether  they 
favor  continuation,  termination,  or 
suspension  of  this  subpart. 

(2)  Effective  beginning  three  years 
after  the  date  on  which  this  subpart 
becomes  effective,  the  Secretary,  on 
request  of  a  representative  group 
comprising  30  percent  or  more  of  the 
number  of  mushroom  producers  and 
importers,  may  conduct  a  referendum  to 
determine  whether  producers  and 
importers  favor  termination  or 
suspension  of  this  subpart. 

(3)  Whenever  the  Secretary 
determines  that  suspension  or 
termination  of  this  subpart  is  favored  by 
a  majority  of  the  mushroom  producers 
and  importers  voting  in  a  referendum 
under  paragraphs  (b)  (1)  or  (2)  of  this 
section  who,  during  a  representative 
period  determined  by  the  Secreteiry, 
have  been  engaged  in  producing  and 
importing  mushrooms  and  who,  on 


average,  annually  produced  and 
imported  more  than  50  percent  of  the 
volume  of  mushrooms  produced  and 
imported  by  all  those  producers  and 
importers  voting  in  the  referendum,  the 
Secretary  shall: 

(i)  Suspend  or  terminate,  as 
appropriate,  collection  of  assessments 
within  six  months  after  making  such 
determination;  and 

(ii)  Suspend  or  terminate,  as 
appropriate,  all  activities  under  this 
subpart  in  an  orderly  maimer  as  soon  as 
practicable. 

(4)  Referenda  conducted  under  this 
subsection  shall  be  conducted  in  such 
manner  as  the  Secretary  may  prescribe. 

§1209.72  Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Council  shall  recommend 
not  more  than  five  of  its  members  to  the 
Secretary  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Council.  Such  persons,  upon  designation 
by  the  SecretEuy,  shall  become  trustees 
of  all  the  funds  and  property  owned,  in 
the  possession  of,  or  under  the  control  of 
the  Council,  including  any  claims  unpaid 
or  property  not  delivered,  or  any  other 
claim  existing  at  the  time  of  such 
termination. 

(b)  The  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Council  imder  any  contract  or 
agreement  entered  into  by  it  under  this 
subpart; 

(3)  From  time  to  time  accoimt  for  all 
receipts  and  disbursements,  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Council  and  of 
the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  persons  full  title  and  right  to 
all  of  the  funds,  property,  and  claims 
vested  in  the  Council  or  the  trustees 
under  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  under  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Council 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  promotion,  research, 
consumer  information,  or  industry 


information  programs,  plans,  or  projects 
authorized  under  this  subpart. 

§  1209.73  Effect  of  fermlnatlon  or 
amondmont 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  rule  and  regulation 
issued  imder  this  subpart,  or  the 
issuance  of  any  amendment  to  such 
provisions,  shall  not: 

(a)  Affect  or  waive  any  right  duty, 
obligation,  or  liability  that  shall  have 
arisen  or  may  hereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  such  niles  or  regulations; 

(b)  Release  or  extinguish  any  violation 
of  tlds  subpart  or  any  such  rules  or 
regulations;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person  with  respect  to 
any  such  violation. 

§  1209.74  Personal  HabHIty. 

No  member  or  employee  of  the 
Council  shall  be  held  personally 
responsible,  either  individually  or 
jointly,  in  any  way  whatsoever,  to  any 
person  for  errors  in  judgement,  mistakes, 
or  other  acts  of  either  commission  or 
omission  of  such  member  or  employee 
under  this  subpart,  except  for  acts  of 
dishonesty  or  willful  misconduct. 

§  1209.75  Patents,  copyrights,  Inventions, 
publications,  and  product  formulations. 

Any  patents,  copyrights,  inventions, 
publications,  or  product  formulations 
developed  throu^  the  use  of  funds 
received  by  the  Council  imder  this 
subpart  be  the  property  of  the  United 
States  Government  as  represented  by 
the  Council  and  shall,  along  with  any 
rents,  royalties,  residual  payments,  or 
other  income  from  the  rental,  sale, 
leasing,  franchising,  or  other  uses  of 
such  patents,  copyrights,  inventions, 
publications,  or  product  formulations 
inure  to  the  benefit  of  the  Council  and 
be  considered  income  subject  to  the 
same  fiscal,  budget,  and  audit  controls 
as  other  funds  of  the  Council.  Upon 
termination  of  this  subpart,  §  1209.72 
shall  apply  to  determine  disposition  of 
all  such  property. 

§  1209.76  Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Council  or  by  any  interested  person 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary. 
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5 1209.77  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person  or  circumstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Dated:  June  3, 1992. 

Kenneth  C.  Qeyton, 

Acting  Administrator 

[FR  Doc.  92-13425  Filed  6-9-92;  8:45  am] 
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